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SHANGHAI LAW REPORTS 



INTEODUCTOEY NOTE. 



The present collection of reports of decisions given in H.B.M. 
Supreme Court for China on the subject of enemy property is 
rendered advisable by the fact that the amount of enemy property 
which has passed under British control under the law governing 
trading with the enemy in China is very considerable. These 
decisions are scattered in the columns of the weekly press and are 
not easily referred to in this country, whilst the importance of the 
subject makes it not improbable that their collection may be of 
service to those at home who may be concerned in the settlement 
of affairs here and who cannot have access to the decisions of the 
Court on the subject. 

Until July, 1915, no attempt was made to deal with enemy 
property in China, then a neutral country. In that month the 
Trading with the Enemy Eegulations, 1915, were passed and they 
established an account called the Enemy Dividends Account at 
such incorporated banks as the Minister might appoint. Into this 
account British subjects were oredered by reg: 5 to pay such sums 
as, had a state of war not existed, would have been payable and 
paid to or for the benefit of an enemy, by way of dividends, interest 
or share of profits. The regulation further provided that no sum so 
paid in shall be paid out save on an order of the Supreme Court. 
The Enemy Dividend Account at this early period of the war in a 
small measure took the place of the Custodian of Enemy property in 
England, and it has continued the central provision for the preserva- 
tion of such property in China until the Eegulations of 1918. 

On January 1, 1917, the Trading with the Enemy Eegulations 
were consolidated, and the Enemy Dividend Account was extended 
to balances and deposits in banks and debts to enemies, (Beg : 8.) 
British subjects who held or managed property for an enemy were 
to report particulars of such property to their consul, (Beg : 7.), thus 
following imperial legislation. Then in January, 1917, the Secretary 
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of State, availing himself of his powers under art: 31 of the China 
Order in Council, 1904, designated an officer to perform the functions 
of the Custodian of Enemy property in respect of any property 
which may be vested in him under the Trading with the Enemy 
Acts. This appointment recognised the fact that these Acts are 
part of the law of England and therefore applicable, as far as 
circumstances admit to British subjects in China. 

At this point the first applications were made to the Court to 
vest enemy property in this officer, and it became the task of the 
Court to consider the effect of the Acts and Eegulations upon 
each other and upon the subject matter of both. Obviously an 
enactment which required considerable machinery to put it in force 
could not owing to circumstances, the principle one of which was 
the absence of such machinery, be applied in China, and in the 
first case before it the court laid down a principle of construction, 
which has been adhered to throughout, that King's Eegulations, 
must be given the effect they are entitled to, and be construed 
as an explanation by the local legislature of the extent to which 
circumstances allow of the application of English law and as 
substituting, where necessary, machinery for the attainment of the 
ends of the Imperial Legislature. A further principle that has 
been always insisted on is the consideration of the purpose of the 
Trading with the Enemy legislation as recited in the preamble to 
the Trading with the Enemy (Amendment) Act, 1914, which 
proclaims the objects of the Act to be the prevention of the payment 
of money to enemies and the preservation of enemy property with 
a view to arrangements to bo made at the conclusion of peace. A 
further difficulty, with which the Courts are met in this country 
is the limitation placed on their jurisdiction by Treaty, and the 
extent of this is dealt with in the earlier cases. As the principles 
laid down in 7?i re Praschma and In re Erantz, both decided in the 
spring of 1917, have been developed and acted upon in subsequent 
cases they are worthy of careful consideration. 

The next important step was taken by the legislature when the 
inconvenience was felt of being unable to obtain an order vesting in 
the custodian the property of an enemy resident in China, such 
person not being an enemy under the amending Act of 1914, and 



SHANGHAI LAW REPORTS lii 

provision was made by Eegulations of 1919, for the Minister to 
exercise the functions of the Board of Trade in certain matters, 
again following the imperial Acts, on this occasion sections 4 and 9 
of the Trading with the Enemy (Amendment) Act, 1916. This was 
preceded by Eegulations giving the Minister power to vest property 
in British concessions held on a lease from the Crown by an enemy. 
It would seem that extensive use has been made of the vesting 
power now conferred on the Minister, and, that being the case, 
the importance of the enemy dividend account must tend to 
disappear, for nearly all payments made into it in future must be 
in respect of dividends, and it i* presumed that, when the capital 
in respect of which they are payable is vested in the Custodian, they 
will find their way into his hands and not into the enemy dividend 
account. 

Such is a short history of the legislation affecting enemy 
property in China and the cases reported in the following pages 
contain the whole law on the subject in so far as it appears in 
judgments of the Courts. Two cases have been added which do not 
directly bear upon the subject, the first, In re Eckhardt, which was 
that of a person who claimed to have lost his German nationality, 
and the second Morgan v.- Maak, which considers fully the powers 
conferred by the orders in Council to make King's Eegulations, a 
power on which all the local legislation depends. 

Finally the King's Eegulations have been printed with marginal 
notes shewing the sources from which each Eegulations is drawn. 

Shanghai, H. W. DB SAUSMAEEZ, 

30th May 1919. -^^'^ Britannic Majesty's Judge. 

Note. — The " Minister " according to the definition in the China Order in 
Council, 1904, means " His Majesty's Minister in China, and inchides ChargiS 
d'Affaires or other Chief Diplomatic Bepresentativo." 

The term "Custodian" is used in the reports, excepting in the judgments 
where the meaning must be gathered from the context, to denote the officer who 
is performing the duties of the Custodian of enemy property in respect of the 
property affected. 

The following abbreviations are used in marginal notes to the King's 
Begulations. 

P. — Eoyal Proclamation. 
H.O. — Hongkong Ordinance, 
K.E. — King's Eegulations. 
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Ex PABTE EOKHARDT. 

A German-born subject acquired American nationality in 1903 ; having 
left America and come to Shanghai he renounced American nationality and 
wSs granted German protection by the Geiman Consnl-General, he made no 
application in accordance with German law to be allowed to return to 
German nationality. He claimed that ho was of no nationality and entitled 
to BUG in His Majesty's Courts. 

Held, that the case was covered by that of Ex parte Weber (1916) 
1 A.C. 421, and that he was not entitled to sue. 



Home for the applicant. 

Sir Havilland de Sausmaeez. 

This is an application for the issue of a summons against a 
British subject by Theodore Eckhardt, who is of German origin. It 
is necessary under rule 108 (3) that to complete a writ of summons 
an order for service shall be endorsed thereon. Where the registrar 
has ground to believe that the would-be plaintiff is an alien enemy 
the practice is to refuse this endorsement without an order from a 
udge, henca this motion. 

The facts are that the applicant was born in Germany in 1867, 
he went to the Dnited States in 1891 and was naturalised as an 
American citizen in 1903. In 1904, having in the meantime come 
to Shanghai, he renounced his American nationality with the 
sanction of the proper American authority. An application in the 
same year to the German Gonsul-General in Shanghai for registra- 
tion as a German subject was refused, but registration as a German 
protected person was granted to him. His submission is that he is 
a person without nationality and is not debarred from suing in one 
of His Majesty's Courts as an alien enemy. 

Mr. Home has with my approval appeared for the applicant 
and I am obliged to him for his assistance. It at once occurred to 
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Ex PARTE rne that the case of ex parte Weber (l) would present difficulties to 
the applicant, and after consideration of the German Imperial and 
State Nationality Law of 1913, I am of opinion that in principal 
there is no distinction between that case and the present. 

Mr. Home has come to the same conclusion, but nevertheless it 
will be well to indicate shortly how the matter stands. Weber, who 
had resided in England for fifteen years, and being then 32 years 
old, was interned in a war camp ; he conbended that he was of no 
nationality. By paragraph 17 of the law of 1913 state citizenship 
is lost, amongst other causes, by foreign naturalisation and by non- 
fulfilment of military service, the latber is talien to have happened if 
the person concerned has not caused a definite decision to be taken 
as to his liability to military service by the time he completes his 
31st year, an event which had happened in Weber's case. A careful 
study of the German Act shows me that such a person is in exactly 
the same position as one who has acquired foreign naturalisation. 
I am accordingly relieved from the difficulty of deciding the effect for 
the purpose of administering English law of the German law on 
Eckhardt as it has been decided by the House of Lords in Weber's 
case. Lord Buckmaster says " it is quite plain that there still 
remain attached to this man certain ties by which he is bound to 
his native country, there are certain obligations that he might be 
called upon to discharge if he went back to his country ; there are 
certain rights which he is entitled to enjoy if he remains away. In 
those circumstances I am unable to see that the applicant has 
discharged the burden that is cast upon him of showing that he has 
so completely divested himself of German nationality that he can 
bo treated for the purposes of this application as though he were no 
longer a German citizen." 

It has been urged that these last words and the stress laid by 
the House of Lords on the fact that Weber might be called upon to 
perform military duties on return to Germany indicate that their 
Lordships had regard to policy in deciding tlie particular case, and 
that the circumstances as well as the point discussed are different. 
That is true and, even though there is nothing in the judgment of 
the House to indicate this, I wiil shortly examine the argument. 
(1) 1916, 1 A.C. 421. 
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It is clear that it is not for tha Court to say what public policy Ex parte 
should be, but if there are provisions which indicate the purpose of ^°'^^*''°^ 
legislation then the Court may deduce its policy therefrom, or as I 
should prefer to put it, such provisions are circumstances which will 
assist the Court in the application of the law! 

By the Orders in Council which govern the extraterritorial 
jurisdiction of His Majesty the persons subject to his jurisdiction 
are British subjects including British-protected persons and such 
foreigners as by treaty or otherwise are under his protection. An 
Order in Council is an authoritative statement of tlie scope and 
pui-port of a treaty, and the extraterritorial rights of Germany must 
have been practically the same as our own. The right to grant 
protection is ill-defined and as Eckhardfc had that protection it is 
necessary that I should examine how he obtained it in order that I 
may appreciate the circumstances which I have to consider. It is 
apparent that he obtained protection in virtue of his possessing in 
the eyes of the German authorities such qualifications as render his 
position analogous to that of a German subject. A consideration of 
the acts of the German authorities show that this is the case, for 
whilst by German law the Consular authorities of Germany could 
not restore to him his lost nationality, they at once gave him 
protection thus showing that he was a person who was thought 
worthy and who would almost certainly have been granted leave to 
resume German nationality, had his application been made ia 
accordance with the law. 

Then there is tho Proclamation of His Majesty in Council of 
the 25th June, 1915, extending to persons of enemy nationality 
resident or carrying on business in China proclamations for the time 
being in force relating to trading with the enemy, in the same 
manner as they apply to persons resident or carrying on business in 
an onemy country, a plain indication of the policy of His Majesty's 
Government. 

It is clear, I think, that the circumstances of the applicant are 
not such as will free him from the trammels cast about him by the 
German laws of nationality as they are understood by the highest 
Court in the United Kingdom and, if I may humbly say so, 
by myself. 
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, '"'7 , In re PEASCHMA. 

Ma:ch 1. 

Shares on the register of a China company standing in the name of P, 
an enemy, were hypothecated by him to C in respect of an advance. C, 
being unable to get payment of the advance or to obtain a transfer of the 
shares into his name, moved to vest them in tlie Custodian. The Court 
refused the order not being satisfied that it had jurisdiction under the 
circumstances or that the case came within the purpose of the legislation as 
to the payment of debts, and because the consideration should prevail that, 
where other remedies were provided by the local law independent of the 
Custodian, recourse should be had to them in the first instance. 

Held, that the Trading with the Enemy Acts apply in China as far as 
circumstances admit and that King's Regulations dealing with the subject 
must be construed as explaining the extent to which circumstances allow the 
application of English law and as substituting, when necessary, machinery 
for the attainment of the ends of the Imperial Legislature. 

The position of the whole legislation applicable and that of the 
Custodian in China considered. 

The Court on a subsequent motion made an order on the H. & S. 
Bank to p.^y to C the money in its hands in the enemy dividend account 
in the name of P, and any further money which came into its hands as 
dividends on. the pledged shares. 



The facts appoar sufiBoiently in the judgment. 

The Custodian in person. 

McNeill for the applicants, the Cathay Trust, Limited. 

Sir Havilland de Sausmarez. 

This is a summons in the matter of certain shares in the 
Suilgei Duri Eubber Co, Ld, which stand in the name of Count 
C. Prasohma, an enemy. These shares were hypothecated to the 
applicants, the Cathay Trust, Limited, in respect of an advance 
of Tls 3,500. Interest has been paid on the debt to date but no 
payment has been made in respect of the principal : the applicants 
are not satisfied with their position, as they are unable to dispose 
of the shares or obtain a transfer of them into their own names 
in the books of the company. Hence this application. 

The summons asks for an order vesting the shares in the 
oiiicer performing the duties of Custodian of enemy property. This 
is the first application of the kind made to the Court and it will 
be convenient if I indicate fully the position of enemy property in 
China over which the Court has jurisdiction and the manner in 
which that power v/ill be exercised. His Majesty's jurisdiction 
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in China is exercised in conformity witli English law in force for In ee 
the time being and it has not boon doubted that this covers the 
emergency legislation necessitated by the present war " as far as 
circumstances admit." The Acts of Parliament which are material 
to the present summons are The Trading with the Enemy Amend- 
ment Acts, 1914 and 1915. In addition to these Acts there are 
certain King's Eegulations made by His Majesty's Minister in 
virtue of the powers given him to legislate in this way for British 
subjects in China. Those are now contained in The Trading with 
the Enemy (Consolidation) Eegulations 1917, and a short amending 
Eegulation providing for the return by companies to an ofBcer who 
is performing the duties of the Custodian of enemy property. 

Let me first look at the English law as contained in the Acts 
of Parliament. The first was enacted, as the preamble says, to 
make further provision for preventing the payment of money to 
persons and bodies of persons resident or carrying oil business in an 
enemy country in contravention of the law relating to trading with 
the enemy, and for preserving, with a view to arrangements to be 
made at the conclusion of peace, such money and certain other 
property belonging to enemies and to make other provisions for 
preventing trading with the enemy. Section 1 provides for the 
appointment of a custodian of enemy property and for the disposal 
of moneys paid to him under the Act. Section 2 provides for the 
payment to the Custodian of any dividends, interest or share of 
profits which would have been payable to an enemy had a state of 
war not existed. Section 3 sub-section (l) imposes a duty on people 
to inform the Custodian of any property which they hold or manage 
for an enemy, and sub-gection (2) obliges companies and others 
to communicate to the Custodian particulars of all shares, etc, 
which are held by or fon the benefit of an enemy : by section 2 of 
the amending Act of 1915 bank balances, deposits and debts are 
added to the matters on which information has to be given under" 
sub-section (l). Section 4 empowers the High Court to vest any 
property " belonging, to or held or managed for or on behalf of an 
enemy in the custodian". There are other provisions, which it 
does not seem to me necessary to the purposes of this judgment to 
consider, but I think that some of them show the necessity for the 
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In eb rule of construction to which I have already referred that in applying 
English law His Majestry's Courts in China must be guided by the 
circumstances prevailing locally. One of the principal circumstances 
is that until recently there was h.o olBcial who filled the office of 
custodian ; and that now that office is only filled to a limited extent. 

I now turn to the King's Eegulations. Until the Order in 
Council of 1907 they had the same effect as if contained in tjae 
Principal Order, but the repeal of article 157 has modified that. At 
the same time" they must be given the effect they are entitled to, 
and I think they must be construed as an explanation by the 
local' legislature of the extent to which circumstances allow of the 
application of English law and as substituting, where necessary, 
machinery for the attainment of the ends aimed at by the Imperial 
Legislature. 

The matters contained in the sections of The Trading with the 
Enemy Acts which I have summarised are dealt with in that part 
of The Trading with the Enemy (Consolidation) Eegulations which 
is headed " Enemy Property," and we find the various matters in 
which the custodian is interested and which I liave very shortly 
reviewed covered by provisions which are suited to local circum- 
stances. There is no mention of the custodian until an amending 
Eegulation of 1917 refers to an officer who has been designated by 
the Secretary of State, in virtue of the powers he has under article 
31 of the Principal Order, to perform some of the duties of custodian 
imder The Trading with Enemy Acts, a further indication, if it wore 
necessary, that those Acts are l^inding on British subjects in China. 
This appointment was publicly notified on 29th January. But there 
is provision for the returns, which in the United Kingdom have to 
be made to tho Custodian, being made to some other person. 
Eegulation 6 provides for the return required from companies by 
section 3 (2) of The Trading with the Enemy Act, 1915, being made 
to the Custodian of enemy property in tho colony of Hongkong, a 
provision repealed before it became operative owing to the appoint- 
ment to which I have just referred. Eegulation 7 provides for a 
return to the Consular Officer in charge of a district of information 
in resxDect of the property in that district covered by section 3 of the 
Act. Eegulation 6 deals with the forms of property covered by 
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sect. 2 of the Act of 1914 and sect. 2 of that of 1915, this, instead of _In «'' 
being paid to the Custodian, is paid into an account in a British 
bank called the enemy dividend account." It would seem, 
therefore, that the position of the custodian is filled by the Minister, 
the Consular Officer and the officer designated by the Secretary of 
State to perform the duties of Custodian in respect of property 
vested in him, and as provided in regulation 6. 

The Trading with the Enemy Amendment Act, 1914, is the 
first enactment which deals with the property of an enemy, and it 
does so expressly, as the preamble states, to preserve it with a 
view to arrangements to be made at the conclusion of peace. It is 
made in the interest of the State and not of the creditors of the 
enemy owner of the property, a point which Mr. Justice Younger 
emphasised in In re Fried, Kriipp Aoliari-Gesellsohaft (l), though 
payment out of moneys in the hands of the custodian may be made 
by him with the approval of the Court. But the Court is pressed 
with a difficulty, inasmtieh as, at all events in respect of the 
bulk of enemy property in China, it has no jurisdiction, for its 
jurisdiction is limited by article 5 of the Principal Order, to the 
property, proprietary rights and liabilities of British subjects within 
the limits of the Order, and therefore such jurisdiction as it 
possesses must be exercised with this limitation in view. So, 
however much the Court may wish to control such property as 
wo are considering, its powers are limited ; there are nevertheless 
some classes of property which seem to be within the reach of 
its orders and these I now proceed to consider. 

Property paid into the enemy dividend account will clearly 
remain in it until the end of the war unless it is" paid out of that 
account under an order of the Court (section 5 of the Act of 
1915, and regulation 8), and the Court may authorise the payment 
out of that account of a debt due to a British subject by an enemy. 
I can see no difficulty in making that order, for the Minister in 
taking charge of the enemy's money undertakes in accordance with 
the terms of the regulations the liability to pay thereout what 
may be ordered by the Court. What order this Court will make 
must depend on the circumstances of each case and upon the 

(1^ 191fi. 9 Oh. 194. 
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In ke consent of the Custodian, that is of the Minister. [In re Fried 
Pkaschma ^ 

Knipp Actien-Gesellschaft (1.) and Trading with the Enemy 

Amendment Act, 1914, s. 5 (2.) ]. No doubt it will always have 

regard to the interests of those who may not be before it as well 

as to the policy of the legislature. I have referred to the Minister 

as being in the place of the Custodian with respect to the money 

paid into the enemy dividends account. I should perhaps rather 

have said " the Crown, " for there is a difficulty in that the Minister 

cannot be brought before the Court ; on the other hand it is clearly 

contemplated by the Eegulations that these matters should be 

subjected to the Supreme Court and I think that all that is 

necessary will be done if the bank, in which the money in respect of 

which the application is made, and the Crown Advocate are given 

proper notice. The bank can appear or not as it pleases, but the 

Crown Advocate must submit to the Court such matters as it is the 

duty of the Custodian at home to bring before it. There may, of 

course, be cases where the Court is asked to vest property already 

in the enemy dividends account in the officer performing the duties 

of Custodian, if so, the officer performing his duties should also 

receive notice. 

Whether the Court will make a vesting order must depend 

upon its power to do so. But before examining this power I 

wish to state that I should hesitate to make such an order where 

the Eegulations provide a remedy which will ensure to the applicant 

what he is entitled to under The Trading with the Enemy Acts. 

The reason is that, as I have pointed out, the regulations adapt the 

provisions to local circumstances. 

The power o'f the Court to make a vesting order depends in its 
turn on whether the Court has jurisdiction over the property which 
it is sought to vest. Obviously there is a great deal of enemy 
property in China over which we have no jurisdiction. The only 
property which it is necessary for me to consider now is that in the 
enemy dividends account and that in shares in China companies; 
with the former kind I have already dealt. Whether there is 
jurisdiction to vest shares standing in the name of an enemy in the 
Custodian is not clear to my mind, nor am I clear that what the law 
aims at in respect of enemy property cannot be attained in China 
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without such orders ; but it is clear that there are circumstances „ ^^ ^^ 
where the intervention of a Custodian in the affairs of a company 
which is under an obligation to an enemy is almost imperative, and 
I need only point to the cases of reconstruction or of an issue of new 
shares as outstanding examples. There are also the occasions on 
which the orders of a Court are made with respect to the property 
of a company as a whole, e.g. a winding-up order, in which I suppose 
the Court would feel no difiBculty in making a vesting order if it was 
required for the purposes of company law. There are therefore 
manifold reasons why a Custodian should be appointed in whom 
the Court may vest property without assuming an intention to extend 
the existing jurisdiction of the Court. 

The short result of this consideration of the law is that the duty 
of a British subject with respect to enemy property with which he 
has to do is : — 

(1) To pay into " the enemy dividends account " any property 
which belongs to an enemy and is covered by regulation 8 of the 
consolidated Begulations : 

(2) To make a return to the Consular Officer of the district in 
which he is resident of all enemy property which he holds or 
manages for or on behalf of an enemy and which is covered by 
regulation 7 ; this return does not include the property covered by 
regulation 6 : 

(3) If the person is a China Company, to make a return under 
regulation 6 of all shares, stock, debentures, debenture stock and 
other obligations held by or for the benefit of an enemy ; this return 
is made to the officer who has been designated by the Secretary of 
State to perform the duties of Custodian in respect of property 
vested in him. 

The Court will in respect of such property make such orders as 
are made by English courts, and will treat each of the officers 
interested on behalf of the Government as occupying the office of 
Custodian of enemy property in respect of the property in which he 
is interested under the King's Regulations. Further the Court will 
not make a vesting order solely for the benefit of a creditor, where 
there is a remedy under the local legislation as I have interpreted it. 
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Pkas^^ I can now deal with this application. It is made on behalf of 

a creditor and purely for his own benefit, it is not an application by 
the Custodian. I have not enough before me to define the position 
of these shares. I know that they are shares in a British company 
and are security for a debt, and that the applicants are unable to 
procure a transfer of them into their own name. It has also been 
stated that the dividends on the shares lying in the enemy dividends 
account are not far short of the sum advanced to the debtor, and 
apparently the dividends expected to accrue will be ample to pay 
the interest in future and to provide a sinking fund for the balance 
of the debt. 

The result of the principles I have deduced from the legislation 
and the circumstances in China where that legislation has to be 
applied is that I must refuse the order. First because I have not 
sufiBcient before me to shew that the property involved is in such 
a position that there is jurisdiction to make the order, secondly 
because I have grave doubts whether this is a case which comes 
within the purpose of the legislation as to the payment of debts, 
and thirdly because, especially in a doubtful case, I think that the 
consideration should prevail that, where there are other adequate 
remedies afforded by the local law, i.e. the law independent of the 
officer who has been appointed for the administration of the Imperial 
Acts, that law should be first invoked. I see no reason why in a 
case like the present the Custodian as represented by the Minister 
should not consent to a payment out of the enemy dividends account 
of the principal and interest due and to become due in respect of 
this debt and which is drawn from the shares which are a security 
for it. Should any difficulty arise I give the Cathay Trust, Ltd, 
leave to raise the question again. 

On April, 19, the Court was moved by Connsel for the Cathay Trust for 
an order that the Hongkong and Shanghai Banking Corporation be at liberty to 
pay them the amount standing in the name of Count Prasehma out of. the enemy 
dividend account, and further sums not exceeding the balance of his debt out of 
future dividends to be declared by the Sungei Duri Rubber Company the total 
not to exceed the amount of the debt due by Prasehma to the Cathay Trust. 

The Minister consented. 

Ordered accordingly. 

The Bank did not apply for costs. 

The following order was made as to costs. 
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" That the Cathay Trust shall pay to H. M. Minister his costs of and in- In re 
oident to these proceedings to be taxed and shall be at liberty to add to the Pbascuma 
said sum of Taels 1423 which the Bank is hereby ordered to pay to the Company 
the amount paid by the Company in respect of such taxed costs and also the 
amount of the company's taxed costs of and incident to these proceedings which 
additional amounts the said Bank is hereby ordered to pay to the company out of 
the dividends aforesaid." 



In ee KEANZ. i917 

An-. 10. 

K, an enemy subject resident in Germany, owned property in China, 
and before the war gave to A a power to manage it. The property consisted 
of property movable and immovable, no part of which could be dealt with by 
K without the intervention of some person subject to the jurisdiction of the 
court. The court held A's agency had not been concluded by the declaration 
of war, and on the application of A and of the Consul General in Shanghai 
ordered that the property should vest in the custodian. 

Held, that the court, having express jurisdiction in respect of the 
liabilities of British subjects, could make an order the eileot of which was 
to transfer the liability of A to the custodian. 

The case of In re Praschma explained, and the position of the different 
officers entrusted with the duties of the custodian considered. 

The application by summons to vest enemy property situate in u, con- 
sular district in China in Mr. King the officer designated by the Secretary of 
State to perform the functions of the Custodian of enemy property in respect 
of any property which may be vested in him under the Trading with the 
Enemy Acts, was made by Mr. King and by A, & A. and Company, Limited. 
It appeared that the application was wrongly made by Mr. King and the 
summons was amended by substituting the name of the Consul General for 
the district for his. 



The facts appear sufficiently in the judgment. 
Mossop, Acting Crown Advocate, for the Custodian. 
Piatt, for Algar and Algar and Company, Limited. 
SiE Havilland db Sausmaeez. 

This is a summons asking that certain property belonging to 
an enemy should be vested in Mr. King, representing for certain 
purposes the Custodian of enemy property. The application is a 
joint application made by Mr. King in his official capacity and 
by Algar and Co, Limited, and Mr. Algar, who have since the 
year 1906 been managing the property in Shanghai belonging to 
Pastor P. B, Kranz, a German now resident in Germany, 
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Kbanz Before dealing with the application it will be convenient in 

view of future applications to consider the position of Mr. King 
as there has been some doubt expressed as to his being the proper 
oflScer in whom to vest the property. The property with which 
the Court is asked to deal is of the class contemplated by 
Eegulatioa 7 of the Trading with the Enemy Eegulations, 1917, 
which is substantially the same as section 3 of the Trading with 
the Enemy Amendment Act, 1914 ; such property has to be 
reported to the Consular Officer of the district in which the person 
managing it is resident. The regulation does not contemplate' 
that any steps should be taken by the Consul in respect of that 
property, but he is informed of its existence, and so he is in the 
same position in regard to it as the Custodian would occupy under 
section 3 (1) of the Act in regard to similar property in England. 
This position was recognised in the case of In re Praschma, in 
which it was said " the Court will make such orders in respect 
of enemy property as are made by the English courts and will treat 
the ofScers interested on behalf of the Government as occupying 
the office of custodian of enemy property in respect of the property 
in which they are interested under the King's Regulations." It 
appears from this that the Consular Officer concerned is the proper 
officer to make an application such as the present, but in my 
opinion the person in whom the property should be vested is 
Mr. King. 

The King's Eegulations do not before the amending regulation 
of 1917 contemplate a vesting order being made, that regulation 
was passed after Mr. King's designation " as the officer to perform 
the functions of the Custodian of enemy property in respect of any 
property which may be vested in him under the Trading with the 
Enemy Acts." This designation which was made in virtue of the 
powers of the Secretary of State under article 31 of the China 
Order in Council 1904, implies that there was no officer in China 
with functions analogous to those of the Custodian of enemy 
property in respect of vested property, if there had been it would 
not have been necessary to designate Mr. King. It was pointed 
out in In re Praschma that the King's Eegulations "must be 
construed as an explanation by the local legislature of the extent 
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to which circumstances allow of the application of English In ee 
law and as substituting, where necessary, machinery for the 
attainment of the ends of the Imperial Legislature." The 
designation of Mr. King supplies another circumstance which 
allows the application of section 4 of the Trading with the Enemy 
Amendment Act, 1914. His appointment does not derogate from 
the duties of the consular officer under regulation 7 or the functions 
of the '■ enemy dividend account " under regulation 8 of the Trading 
with the Enemy (Consolidation) Eegulations, 1917, but is supple- 
mental to them for the purpose, to quote the words of section 
2 of the Act, " of receiving, holding, preserving, and dealing with 
such property as may be paid to or vested in him in pursuance 
of this Act"; a purpose which could not have been fulfilled if 
Mr. King had not been designated. 

The control of enemy property remains in the hands in which 
it is placed by the King's Eegulations as explained In re Praschma 
unless and until it is vested in Mr. King, who is the only officer 
in whom it will be vested. The application should be made by 
the Consular officer concerned and not by Mr. King except in 
the case of the property covered by the amending Regulation of 
1917, as to which returns are made to the officer designated by 
the Secretary of State to perform the functions of the Custodian 
of enemy property in respect of property vested in him, at present 
Mr. King. As the returns are made to him he is the person 
to apply. 

This ruling is not fatal to this application as Mr. Algar and 
Algar and Company, Limited have joined in it as persons interested, 
as in accordance with the judgment of Younger, J. in In re Buben (l) 
they are entitled to do. They are the agents of the enemy subject 
for the purpose of managing this property and they represent his 
interest. Younger, J. says " It seems plain that a person 
'interested' means a person interested under the enemy and not a 
person claiming adversely to an enemy." It would, however, 
if he consents, be as well to amend the summons by substituting 
the name of His Britannic Majesty's Consul General in Shanghai 
for that of Mr, King. 

(1) 1915, 2 Ch. 320. 
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In re The facts of this case are these. Kranz, an enemy resident 

in Germany, is a brother-in-law of Algar, and he owned considerable 
property in Shanghai. This property is worth about Tls. 200,000 
and consists of (l) land registered in Algar's name in the books 
of the British Consulate, (2) land registered as to one lot in the 
British Consulate and as to one lot in American Consulate in 
the name of Kranz, but both these are mortgaged by British 
subjects in respect of a loan to them by Kranz, (3) land 
mortgaged by Chinese to Kranz which land is registered in the 
name of Algar or of Algar and Company in the British 
Consulate, (4) shares in British companies in the same names 
and (5) Shanghai Municipal Debentures also in the same names. 
All this property was managed by Algar under a power of 
attorney dated the 27th February, 1906, until on the 1st May, 
1915, he handed over the agency to Algar and Company, Limited, 
which was formed at that time. The power of attorney is a 
very full power but it is on a printed form which has not been 
altered or added to, and I am informed was given in respect of 
the management of Kranz's private property in Shanghai and of 
that only. Whatever the power v;as, what was done under it is 
thus described by Algar in his afiBdavit : — ' My work and duties 
connected with the management of the said property so entrusted 
to me as agent consisted in keeping the property in a good state 
of repair, effecting insurance on it, obtaining tenants, collecting 
rents, paying rates and taxes and doing all other necessary and 
usual work in preserving and managing the property to the best 
advantage. I also collected all interest due on the debentures 
forming part of the said property." He then says that all the 
money less expenses was paid into the enemy dividend account. 

After war broke out the agency continued and monthly 
statements appear to have been sent to Kranz by post, but after 
the establishment of the enemy dividend account, all sums collected 
were paid into that account, Algar and Co. advising Kranz of 
the fact and sending him monthly statements as before. Mr. 
Algar says this was done to make it clear that the interest 
received was not retained by Algar and Co. These statements 
of Mr. Algar are accepted by the learned Crown Advocate, who 
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appeared for Mr. King. I have also had before me letters which In re 
show that the British authorities in Shanghai, from October, 1915, 
were aware of this agency, and by giving Algar and Co. permission 
to do certain things in effect authorised him to continue it. It is, 
however, clear that they never gave him leave to send the monthly 
statements and that they kaew nothing about them. 

In view of the necessity of deciding the effect of the declaration 
of war on the agency under which Algar and Co. were managing 
enemy property it is necessary to arrive at as definite a conception 
of their relations with their principal as possible. The fact that the 
British authorities allowed things to be done by Algar and Co. 
under the power of attorney does not establish the legality of this 
agency after war was declared, but it does show that they did not 
consider that, if Algar and Co. continued their management of 
Kranz's property, they would be holding such intercourse with the 
enemy as is forbidden, because if the agency involved such 
intercourse it would be voided by the declaration of war. I have 
therefore only to consider whether this position which must have 
been regarded as innocent is in fact so when tested by the law as it 
stands at present. 

The relation of principal and agent depends on contract, and as 
in the case of other contracts, whether in a particular case that 
relation is annulled by the outbreak of war depends on whether the 
terms of the agency are such as to involve tmlawful intercourse with 
the enemy. In Halseyv. Loiosnfeld (l) Lord Beading lays down the 
result of the cases thus : — " That commercial intercourse between 
inhabitants of this country and alien enemies, unless permitted by 
the Sovereign, is prohibited and illegal is beyond question : and this 
prohibition at common law between residents in this country and 
aliens is not confined to commercial or trading intercourse. The 
prohibition is based on public policy, which forbids the doing of acts ■ 
that will or may be to the advantage of the enemy state by 
increasing its capacity for prolonging hostilites and by adding to the 
resources available to individuals in the enemy state." Though this 
statement of the law is limited to the case before the court which 
dealt with a resident in the United Kingdom I do not think that 

(1) 1916, 2 K.B. 707. 
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In re the law affecting British subjects in China is materially different. 

Kkanz Warrington, L. J. in his judgment in the same case does not make 
any distinction. In the present case, as in all these English cases, 
" enemy " means a resident in a country with which we are at war, 
and the question might well arise whether the management of the 
property of such a person does not come within the mischief aimed 
at. I have no doubt that if it involved unlawful intercourse with 
the principal the agency could not be defended, but that does not 
appear to be the case here, for payments were made in to the 
enemy dividend account without any communication with Kranz 
and no reference was made to him as to the management of the 
property. The letters merely announce facts and appear to have 
been unnecessary. I have already referred to the acquiescence of 
the authorities, which is entirely inconsistent with any known 
illegality on the part of Algar & Co. Their unauthorised communi- 
cation with Kranz bid fair to involve them in difficulties but it 
seems to have been innocent at all events in intention. 

In the recent case of Tingley v. Muller (1), an agency created 
by a German who was resident in England and who subsequently 
went to Germany and so became an "enemy" was held good, 
the object being the sale of a piece of land in England the purchase 
money to remain in England and subject to the directions of the 
Custodian of enemy property until after the war. In the judgment 
of the Master of the EoUs the following passage from the Daimler 
Co, Ltd. V. the Continental Tyre and Buhber Co, Ltd. (2) is cited 
from the speech of Lord Parker : — 

" I see no reason why the trustee of an English business with 
enemy cestuis que trust should not during the war continue to 
carry on the business, although after the war the profits may go to 
persons who are now enemies, or why moneys belonging to an 
enemy but in the hands of a trustee in this country should not 
be paid into Court and invested in Government stock or other 
securities for the benefit of the persons entitled after the war. The 
contention appears to me to extend the principle on which trading 
with the enemy is forbidden far beyond what reason can approve 
or the law can warrant. In early days the King's prerogative 
(1) 1917, 2, Ch. 144. (2) 1916, 2. A.C. at p. 347. 
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probably extended to seizing enemy property on land as well as In re 

on sea. As to property on land, this prerogative has long fallen 

into disuse. Subject to any legislation to the contrary or anything 

to the contrary contained in the treaty of peace when peace comes, 

enemy property in this country will be restored to its owners after 

the war just as property in enemy countries belonging to His 

Majesty's subjects wiU or ought to be restored to them after the 

war. In the meantime it would be lamentable if the trade of this 

country were fettered, businesses shut down, or money allowed to 

remain idle in order to prevent any possible benefit accruing thereby 

to enemies after peace. The prohibition against doing anything for 

the benefit of an enemy contemplates his benefit during the war and 

not the possible advantage he may gain when peace comes, after 

the war," which was concurred in by three other members of their 

Lordships' House. 

There is therefore direct authority for holding that ab agency 
which does not involve intercourse with an enemy is good. But 
this is all of further interest in view of the provisions of the Trading 
with the Enemy Amendment Act, 1914, which was passed to 
prevent the payment of money to persons resident and carrying on 
business in an enemy country and to preserve, with a view to 
arrangements to be made at the conclusion of peace, property 
belonging to enemies. The Act provides amongst other things for 
the appointment of a Custodian of enemy property, to whom under 
section 3 (1) any person who holds or manages for or on behalf of 
an enemy any property must communicate such fact, and by section 
i the Court may vest such property in the Custodian, and it is 
under this section that this application is made. There might I 
think be some doubt as to applicability of this part of the Act in 
China, owing to the difficulty of a Court of limited jurisdiction 
making an order affecting enemy property, but regulation 7 of the 
Trading with the Enemy Regulations, 1917, follows exactly the 
words of this subsection, and Mr. King has been designated as I 
should suppose particularly to enable the Court to apply it. 

The property in this case is clearly managed by Algar & Co. 
for an enemy, there is I think no part of it which could be 
dealt with by Kranz, its owner, without the intervention of the 
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Is RE British consular authorities, or a British company, or Algar, or 
Algar and Co., all of whom are subject to the jurisdiction of this 
Court. One of three alternatives must arise, either Algar and 
Co. must continue their managemsnt which is undesirabla and 
they do not desire it, they must bo relieved by the property 
being vested in Mr. King, or, if the agency terminated with the 
outbreak of war, tlie property must bo without a manager, in 
which case it is difficult to see how the Court could act at all under 
the section under which the application is made. I have been at 
some pains to shew that the management is not necessarily at an 
end, and it is not contended that it is, it is not desirable that Algar 
and Co. should continue their management, and if the Court has 
jurisdiction there is every reason why I should grant an order for 
the purpose of preserving the property in view of arrangements 
which may be made after the declaration of peace, or if no 
arrangement is made then, as Lord Parker put it, " for the benefit 
of persons entitled after the war." 

It is quite clear that in respect of every item of this property 
there is somo liability on the part of Algar and Co. and in some 
cases of otlier British subjects, and in respect of such liabilities this 
Court has express jurisdiction. The effect of this order would be to 
transfer the liability of Algar or Algar and Co, as the case may be, 
to the officer appointed for the purpose, and I therefore make it as 
prayed. 



In ee GENBBURGBR. 

5917 T]2e Court will make an order for the payment out of the enemy 

Leo. I). dividend account of money belonging to an enemy on the application of 

the Minister based on special reasons or on public policy. The Court should 

be fully informed of the Minister's reasons, and that he applies to the Court 

on due consideration of the circumstances. 



H. Gensburger was born in Alsace in 1869 of French parents, 
Alsace was at that date French territory. In 1891 he came to the 
East and has been carrying on business in Hong Kong or China ever 
since. On arrival in Shanghai he was registered as a German 
subject. Becently he applied for and was granted French protection. 
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Gensburger was a shareholder in Gensburger and Judah, In be 
Limited, and considerable sums were paid by the liquidator of Gensbuboeb 
that company into the enemy dividend account ; Gensburger 
wished to have this money paid out to him. 

At the instance of the French Government Authorities in 
China the Minister appUed to the Court for the payment out of 
the enemy dividend account to Gensburger of the money standing 
in his name. 

Mossop for the Minister as Custodian. 
Sir Havilland de Sausmaeez:— 

I will make the order, but I should like it to be clear that 
where there is an application made by the Minister on behalf of an 
enemy the Court should have before it the special reasons on which 
it is asked to act. In two previous cases, those of Mrs. Seitz and 
of Gaeta there were such reasons : in Mrs. Seitz's case there were 
personal reasons which the Court could consider, in Gaeta's case 
one reason was that he had been reinstated by a friendly 
Government at war with Austria-Hungary, to which nation he 
belonged, in an official position under it. In the present case there 
is no such reason and I have had to be assured on one or two points 
by the learned Crown Advocate in the course of the hearing. I find 
that the authorities of the French government have applied to His 
Majesty's Minister and that it is in consequence of their request 
that the Minister now applies to the court. 

Accordingly I look upon this as a request by the Minister to 
the Court to make an order on the grounds of public policy. I wish 
to state that I think the Court ought to be fully informed as to the 
Minister's wish in a matter of that kind ; and it may then be 
understood that, if it is made to appear to the Court that the matter 
has been fully represented to him and that he on due consideration 
has made the request, the Court will make the order. 



In KB WESTPHAL AND OTHERS. i9i7 

Dec 21 

The court has no jurisdiction to vest in the custodian shares in British 

companies which arc the property of enemies and in respect of which there is 
no liiibility on the part of a British subject and where the company itself is 
not in liquidation. 
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In eb Westphal, King and Eamsay, Limited, took out a summons to 

Wtt^t'ptt a t 

AND Others ^^^^ i^ the Custodian the shares in the company standing in the 
names of four enemy subjects of the name of Westphal and of the 
Deutsch Bank. The company was a going concern but its London 
office had received a notice from the British Government that it 
was advisable that the enemy interest in the company should be 
eliminated. The intention of the directors was to liquidate the 
company and to form a new company without the German members 
and thus comply with the wish of the Government. 

An affidavit sworn by W. L. King, the managing director of 
Westphal, King and Ramsay, Limited, contained the following 
paragraph : — 

' I am advised that in order to carry through the liquidation 
and to prevent any question arising in the future as to whether the 
interests of the enemy shareholders were properly safeguarded, 
someone should be appointed to represent their interests in the 
liquidation." 

The Custodian was present in court and concurred in the 
application. 

Piatt for the company. 

Sir Havilland de Sausmarbz :— 

The application is to vest the property of certain enemy 
shareholders in the China company Westphal, King and Ramsay, 
Ltd, in the officer appointed by the Secretary of State for the 
purposes of the Enemy Trading Acts. 

The question is purely one of jurisdiction ; therefore whether 
a Court in England, which obviously has jurisdiction, would make 
such an order is immaterial. I have not now to consider the 
question of expediency, though I have little doubt I should make 
the • order if I had the power. The Court has jurisdiction over 
British persons including corporations, tlieir property and tlieir 
personal and proprietary rights, it is asked to say that it has 
jurisdiction in respect of Germans' proprietary rights in shares in 
a China company. Tlie fact that the company is British is not in 
my opinion enough to give the Court jurisdiction over such 
property, for shares are the property of the shareholder. 
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The cases where this Court would be prepared to make a I^* be 

W EST PH AIj 

vesting order of shares in British companies held by enemy subjects j^^ Others 

were referred to in in re Prasohma and to a certain extent explained 

in the case of in re Kram; in the latter case the order was made, 

not because the shares which formed part of Kranz's property 

could be called the property of the companies, but because the 

liability of a British subject in respect of these was within the 

jurisdiction of the Court. 

In the present case no liability in respect of shares is in 
question, the company want the order because they contemplate 
liquidation in order to get rid of the German shareholders by 
reconstruction. Nothing, however, has been done to alter the 
position of the company and its shareholders in respect of their 
shares. There is no debt from the company to the shareholders in 
respect of its capital, nor has any liability of the company or any 
other British subject arisen. 

Were the company in liquidation the position would be altered 
and that suggested in in re Praschma would be reached, the 
company would be in course of reconstruction. The position 
would be altered because the time would have come when it became 
necessary to ascertain the financial position of the company and the 
rights of the shareholders, or the liabiUty between it and its 
shareholders in respect of the share capital would have arisen. 
When that position arises the question may be considered ; at 
present the Court has no jurisdiction to consider it. 



In be MAMMBN AND OTHEES. wis 



Persons of enemy nationality resident in China are not enemies within 
the meaning of sec : 4 of the Trading with the Enemy Act, 1916, and the 
Court has no power, notwithstanding the definition of "enemy" in the 
Trading with the Enemy (Consolidation) Begulations, 1917, to make a 
vesting order in respect of their shares in a British company. 

Notice of an application such as the present should be given to the 
owners of property which it is sought to vest. 



Feb. 8. 
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In ke The appUicants, the Shanghai Pilot Boat Company, Limited 

And Othees B'Sked for an order vesting the shares oi four enemy shareholders 
in the Custodian. 

The enemy shareholders had had their licenses as pilots 
withdrawn by the Chinese Government. The company was 
desirous of appointing other pilots to fill their places and asked for 
a vesting order to facilitate the arrangement. Article 7 of the 
Company's articles of association provided that upon the retirement 
as a pilot of any member of the company the joining member should 
pay through the directors to the retiring member the value of the 
retiring member's share. 

At the time of the application no new member had joined the 
company in place of the enemy pilots, all of whom were residents 
in China. 

The Custodian was present and concurred in the application, 
Hays for the applicants. 

The four pilots interested were given notice of the application, 
by direction of the Court but were not represented at the hearing. 

Sib Havilland db Sausmaebz. 

I regret that I must refuse the application. The power to 
make the order depends entirely upon the Trading with the Enemy 
(Amendment) Act of 1914, where it is set out in the preamble 
who are enemies. For the purposes of the Act it is quite clear 
that enemies are " persons or bodies of persons residing or carrying 
on business in any country with which His Majesty is for the 
time being at war." These four pilots, who are shareholders in 
the company and in respect of whom this application is madei 
are at the present time residing in China. They are not therefore, 
within the definition of "enemy" as set out in the Trading with 
the Enemy (Amendment) Act. I am aware of the fact that there 
has been a proclamation as to enemies in China. The Trading 
with the Enemy (Consolidation) Eegulations, 1917, take note of 
that proclamation and in the definition of " enemy " in regulation 
2, they apply for the pur^jose of the regulation, the provisions 
of that proclamation to the subjects of Enemy Powers, who are 
residing or carrying on business in China amongst other places' 
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But this is not an application under the regulations of which I In be 

have spoken, it is made under section 4 of the Trading with the and Others 

Enemy (Amendment) Act of 1914 and, as I have said, the definition 

of " enemy" in the preamble to that Act does not cover the four 

people with respect to whom this application is made. Nor is it 

possible by analogy to take the case any further, because, if you 

look at later Acts, amending the Trading with the Enemy Act, 1914, 

you find that the definition of "enemy" set out in the preamble to 

that Act, is modified with respect to certain sections of the Act, 

and those sections do not include section 4. I think it quite clear 

that I am unable to act and that there is no course open to me but 

to refuse the order. 



In ee links. i918 

L purchased through his brokers G. & J. Ld, 100 shares in a China 
company. These shares were held by G. & J. Ld, as security against 
further transactions on behalf of L. They v?ere placed in the name of J 
in the comjiany's register and the certificates deposited with G. & J. Ld. L 
was at the time a clerk in a German bank in Shanghai ; when last seen, in 
1913, be was on his way to Germany and has not been since heard of. 

Under these circumstances the Court presumed that he was in 
Germany and was, therefore an enemy within the meaning of sec: 4 of the 
Trading with the Enemy (Amendment) Act, 1916, and on the application 
of G. & J. Ld, in liquidation, made an order vesting the shares in the 
custodian. 

SeM, that the case was one in which the Court could make an 
order, and that it was expedient to do so as the liquidation of G. & 3. Ld, 
could not be proceeded with without such order. 

The evidence which the Court would require before presuming that an 
enemy had returned to his country considered. 



This was an application made by Mr. Thomson, the liquidator 
of Gensburger and Judah, Limited, which carried on the business of 
stockbrokers, to vest certain shares in the Consolidated Eubber 
Estates (1914), Limited, in the Custodian. The shares were the 
property of Linke, an enemy, who shortly before the war had left 
China for Germany and had not since been heard of. Judah, a 
member of Gensburger and Judah, Limited, had bought shares in 
the Consolidated Eubber Estates, Limited, for Linke, who deposited 
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In be them with Gensburger and Judah, Limited, for safe custody and as 
security for money which might be expended by them in respect of 
further transactions to be entered into by them on behalf of Linke. 

On a reconstruction of the Company the shares in the new 
company remained with tliem on the same conditions. These 
shares were issued in the name of Judah. There was in fact no 
debt owing by Linke to Gensburger and Judah, Limited. 

Under the circumstances affecting these shares the liquidator 
found himself unable properly to complete the winding up of the 
company, and, in order that they should be dealt with, made the 
present application. 

Macleod for the applicant. 

The Custodian in person. 

SlE Havilland de Sausmarez 

This is an application made under section 4 of the Trading with 
the Enemy (Amendment) Act, 1914, to vest certain property 
belonging to Paul Linke, an enemy subject. The applicants are the 
liquidators of Gensburger and Judah Limited., and J. J. Judah, who 
was a director of that company. They carried on business as 
stockbrokers and it was in connection with a share transaction that 
this property came into the possession of Mr. Judah. The property 
is 100 shares in the Consolidated Eubber Estates (1914), Ltd. and 
the circumstances are sufficiently set out in the third paragraph of 
Mr. Thomson's affidavit. He says :-" I am informed and believe 
that the 100 shares at present registered in the name of Judah 
Joseph Judah, the subject matter of this application, were allotted 
to him under a reconstruction of The Consolidated Eubber Estates 
(1910), Ltd. in respect of shares in such last mentioned company 
which were bought by Gensburger and Judah Ltd. in the ordinary 
course of its business as share and stock brokers on or about the 
6th May, 1911, for the above mentioned PaulLinke and that such 
last mentioned shares were registered in the name of Judah Joseph 
Judah and that the certificate therefor was deposited with 
Gensburger and Judah Ltd., either for safe custody or to be held as 
security against moneys expended by Gensburger and Judah Ltd. 
in transacting further business on behalf of the said Paul Linke." 
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It seems to me that those facts clearly bring these shares 
within the words of section 4 of the Trading with the Enemy 
(Amendment) Act 1914, as being property belonging to, or held or 
managed for or on behalf of an enemy. In fact I think the shares 
come within both categories, because they belong to an enemy and 
are held for an enemy by Messrs Gensburger and Judah, or were, 
when they went into liquidation. 

The difficulty is that the liquidation of the company of 
Gensburger and Judah cannot be proceeded with or finally disposed 
of until these shares are got out of the way, and the only way that 
they can be dealt with is by vesting them in the officer designated 
to perform the duties of Custodian in respect of such property as 
may be vested in him by this Court. It is desirable, I think, to 
bear in mind always, in dealing with these cases, the object of the 
Trading with the Enemy Acts, and they are set forth in the 
preamable to the Act. 

The preamble of the Trading with the Enemy (Amendment) 
Act, 1914, which defines the purposes of the Act, runs " Whereas it 
is expedient to make further provision for preventing the payment 
of money to persons and bodies of persons resident or carrying on 
business in any country with which His Majesty is for the time 
being at war in contravention of the law relating to trading with 
the enemy, and for preserving, with a view to arrangments to be 
made at the conclusion of peace, such money and certain other 
property belonging to enemies ; and to make other provisions for 
preventing trading with the enemy." I think these shares fall 
within the classes dealt with in this preamble and it is very 
difficult to see what could possibly be done with the property 
if some such order as that asked for were not made. It is 
necessary that some means be provided by which the liquidator 
will be able to deal with the property, so as to preserve it 
without transgressing the law relating to trading with the enemy. 
I have to be satisfied that it is "expedient" to make such 
an order. This is one of those cases, which is covered, though 
not quite, by what was said of the case of In re Praschma 
and, because it is impossible to complete the winding up of 
the company without making an order of this kind, in my opinion 
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In be it is expedient that it 'should be made so as to afford the 
company such lacihties as we can to deal with shares which are 
held by enemies. 

The only other question is whether the Court has jurisdiction 
in this case. That, I think, is entirely covered by In re Kranz, and 
I only have to consider the question which was raised in In re 
Mammen and others as to whether Linke is an enemy within the 
intention of section 4. The evidence is that he was last seen in 
1913, having been until that time a clerk in the German bank in 
Shanghai, and that he was then on his way to Germany. I think 
that I am justified in assuming, as nothing more has been heard of 
Linke, that be arrived in Germany, and, on the ground of his being 
resident in Germany, in holding that he is an enemy within the 
meaning of the Act. 

This point has been before me in chambers on previous 
occasions and I think it is just as well to indicate the amount of 
proof that would be required in a case of this kind. The date at 
which the person in respect of whom the application is being made 
was last seen, in China or elsewhere, is important, because one is 
able to gather with some certainty as to whether an opportunity of 
getting to Germany is within his reach. And in further support of 
proof as to the whereabouts of a person who has left this country, I 
should expect to be certified, as I am here, that due inquiries have 
been made and that he has not been heard of since. Under those 
circumstances I should be prepared to presume that a German enemy 
is in Germany and that he comes within the deiinition of "enemy" 
in the Act. The order which has been asked for will be made. 



1919. In ee the JAVA CONSOLIDATED RUBBEE 

^1'"'^^- ESTATES, LIMITED. 

The Minister having under the Trading with the Enemy (Shares in 
China companies) Kegulations, 19l9, vested in the Custodian certain 
shares in a China company belonging to M, an enemy, the Custodian under 
reg : 9 (1) requested the company to transfer the shares registered in M's 
name into the name of the Custodian. On the company's refusal the 
Custodian moved to rectify the register accordingly, the Court made the 
order. 
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A provision in an ordinance o£ the Colony of Hongkong which in In BE 
effect amends the Companies Ordinance. 1911, is part of the law applied ^^^ JAVA 
by Order in Council to British subjects in China, and the Minister may be ^^^33^^''^^° 
substituted for the Governor of the Colony in respect of China companies jijjjTATES Ltd. 
by King's Eegulation. 



On March 4, 1919, the Minister acting under the Trading with 
the Enemy (Shares in China companies and trust property) 
Eegulations, 1919, vested 25 shares standing in the name of L. 
Eoser in the books of the Java ConsoHdated Eubber Estates, Limited, 
in the Custodian, who communicated this fact to the company on 
March 14, at the same time sending them a copy of the order. On 
March 27 he requested the company to transfer these shares into his 
name, the company decUned compHance unless ordered to do so by 
the Court because of certain doubts as to their position and the effect 
of the Eegulation. 

On this the Custodian moved under sec 33 of the Companies 
Ordinance, 1911, to rectify the register of the company by substituting 
his name for that of Eoser. 

Mossop for the Custodian. 

McNeill for the company. 

SlE Havilland db Sausmarbz. 

The application depends upon the terms of the Trading with the 
Enemy (Shares in China Companies and Trust Property) Eegulations 
The first relevant regulation is the second, which gives the Minister 
pov/er by order to vest in the Custodian any shares of any China 
company. The Minister may give powers of sale or management to 
the Custodian under regulation 4, and then comes regulation 5, which 
says that the vesting order shall be sufficient to vest in the Custodian 
any property or right to transfer any property as provided by the 
Order, without any necessity of any further conveyance, assurance 
or document. 

Acting under this, and under Eegulation 9, section (l), the 
request to transfer was made by the Custodian. That regulation 
provides that, where a company is required by the Custodian to 
transfer, the company shall, upon receipt of a transfer executed by 
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In re the Custodian, notwithstanding any regulations or stipulations of the 

Consolidated company, and notwithstanding the custodian is not in possession of 

Rubber (.j^g certificate, scrip or other document of title relating to the shares, 
Estates, Ltd. i r 

stock or security, make the transfer in their register 

The question comes before the Court on this motion to rectify 
the register of the Java Consolidated Eubber Estates, Limited, the 
company having refused the custodian's request because they 
entertained certain doubts, which may conveniently be stated in the 
form of two questions. The first is, is there protection to the 
company acting under the King's Eegulations which is equal to the 
protection given by section 8 of the Trading with the Enemy Act, 
1916 ? The second question which has been raised is, is the action 
by the Custodian in Shanghai in respect of shares known throughout 
China, and (as a rider to that) under the circumstances, what are 
the rights of innocent holders without notice ? 

I have come to the conclusion that it is not the duty of the 
Court to answer those questions, and indeed, in the circumstances, 
the Court is in a measure not in a position to do so, and my reasons 
for coming to that conclusion are these. 

The terms of the Eegulations are clear, they are practically 
identical with the terms of the law of England and of that of the 
Colony of Hongkong. The latter fact is relevant to this extent that 
in so far as any part of them comes within the definition of " The 
Ordinance" in the China (Companies) Order in Council which 
includes any Ordinance amending the Companies Ordinance, 1911, 
they are part of the law applied by the Principal Order with which 
the Companies Order in Council is to be read as one. In that case 
the substitution by King's Eegulations of the Minister for the 
Governor of Hongkong in respect of the provisions of an Ordinance 
which applies in so far as circumstances admit does not seem to be 
tdtra vires. It is one of the matters which are not provided for by 
the Principal Order at all events in the case of Ordinances posterior 
in date to the Companies Order in Council. 

The Eegulations on the face of them do not seem to derogate 
from the law applied by the Order in Council, and though some 
doubt has been suggested as to their eflScaoy by counsel for the 
company, I have not been asked to say that they are ultra vires. 
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Even if I had doubts on the point I should not undertake to resolve In be 

Thf Tava 
them unless I were definitely asked to do so. Consolidated 

HuBBEjR 

The Eegulations deal with certain liabilities of China companies, Estates Ltd, 
which stand in a somewhat peculiar position in that for various 
reasons they are subject to officials of His Majesty in a country 
where he enjoys extraterritorial rights and their registers are kept 
in that country. I can see no reason why the provisions of 
Eegulations affecting those registers made by the authority in whose 
hands the legislative power has been placed should not be obeyed. 

It was said by Mr. McNeill that section 8 of the Trading with 
the Enemy Act, 1916, practically indemnified companies who obeyed 
the Act, and that the same could not , with the same certainty be 
said of the local law. That may be so, but, if so, it is a matter 
touching the rights of third parties and it is a question on which I 
clearly cannot express an opinion when they are not before the 
Court. 

The second point made by the company is that there are or 
may be many persons in China who hold shares in these companies 
under a title acquired from an enemy, and that, as they cannot be 
expected to know English law, they may be deprived of their rights. 
The Custodian has assured me tbat every precaution possible has 
been takon to bring these proceedings to their notice by advertise- 
ment, were it otherwise I should have adjourned the present 
application, as it is I see no need to do so. 

The provisions of the Eegulations are designed to carry out 
the policy of the Trading with the Enemy Acts and the above 
considerations do not seem to me to affect their application in the 
present case. 

I shall therefore make the order which is asked for. 



In be SIEMSSEN AND COMPANY. 1919 

March 1. 

King's Begulations having been passed to deal with the property of 

enemies situate in Bi-itish concessions, the Minister vested in the Custodian 
certain lota of land in Shameen which had been leased -to S. & Co. These 
were subject to a lien by the H. & S. Bank, who moved the Court under the 
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Tm re Trading with Knemy (Amendment) Act, 1918, seo. 12 for an enguiiy into 

SiBMSSBN the amount of the lien and an order for the sale of the property* fr£e from 

AND Company such lien and payment to the bank of the moneys arising from the sale. 

The Begulations do not specifically substitute the Minister for the 
Board of Trade, which has the similar power to vest under the Trading with 
the Enemy (Amendment) Act, 1916. 

Held, the Begulations purport to provide a means of dealing with 
property which owing to the exigencies of war is in the hands of the 
British Govei-nment and that under {he circumstances the Court can take 
cognisance of an order made by an officer, who in fact is exercising the same 
power as the Board of Trade exercises in similar eases in England, as if that 
officer had been substituted by name for the Board in the Eegulation. 



Siemssen and Company, a German firm, held under lease from 
His Majesty certain lots of land situate in the British Concession 
in Shameen, they deposited the title deeds of these lots with the 
Hongkong and Shanghai Banking Corporation to secure advances 
made to them from time to time. Owing to the war the Bank was 
unable to realise its security. 

The property in Siemssen and Company's lots was vested in the 
Custodianjby the Minister in virtue of the powers he has under the 
Trading with the Enemy (Enemy Property in British Concessions) 
Regulations, 1918, on November 18. They were vacated by 
Siemssen and Company at the end of the month and no rent has 
been paid since. In virtue of the vesting order the Custodian now 
holds the property subject to the lessee's covenants for the remainder 
of a term of 99 years from the year 1861. In consequence of the 
Bank's lien no order to sell the lease has been made by the Minister. 

The Bank applied for an enquiry into the amount of their 
lien and an order for the sale of the property free from such lien and 
payment to them of the moneys arising from the sale. 

' The King's Eegulation under which the Minister acted is 
identical in terms with sees: 4 and 9 of the Trading with the Enemy 
(Amendment) Act, 1916, and the applicants prayed in aid the 
provisions of sec 12 of the Trading with the Enemy (Amendment) 
Act, 1918. 

McNeill for the applicants. 

The Custodian appeared and supported the application. 
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SlE HaVILLAND DE SAUSMAEEZ :— In ke 

- • SiBMSSEN 

Jhe present application is that the Court should apply section and Company 
12 of the Trading with the Enemy (Amendment) Act, 1918, to 
immovable property held by an enemy under a lease from the 
British Crown -in a British Concession, and order a sale of this 
property free from a lien which the applicants, the Hongkong and 
Shanghai Banking Corporation, claim to have upon it. 

The case of In re Praschma which came before me in 1917, 
deals with the position as it stood and still stands under the Trading 
with the Enemy (Consolidation) Regulations, 1917. Those 
Regulations are drawn with reference to the Trading with the 
Enemy Acts of 1914 and 1915» and I will quote once more the 
sentence which sums up their effect : " they must be construed as 
an explanation by the local legislature of the extent to which 
circumstances allow of the application of English Law and as 
substituting where necessary machinery for the attainment of 
the ends aimed at by the Imperial Legislature." They do not 
deal with the Trading with the Enemy Act, 1916, because at 
that time there was no official body which stood in. China in 
the place of the Board of Trade, Since then the necessity of 
having some authority to deal with property of enemies in British 
Concessions has been felt and the Trading with the Enemy (Enemy 
property in British Concessions) Regulations, 1918, have been 
passed. The principal object of these Regulations is to place the 
Minister in the position of the Board of Trade under section i of 
the Act and to enable him to make vesting orders in respect of the 
property mentioned in the Regulations. The difficulty which arose 
in the case of In re Mammen and others is thus removed, for the 
definition of '"enemy" is extended to cover all subjects of and 
bodies incorporated under the laws of a state at war with His 
Majesty. The Regulations seem to me to fulfil their proper function, 
they substitute in matters where it has been judged necessary that 
there should be a power to deal with certain classes of property, a 
local authority for the Board of Trade, or in the words of the Court 
in In re Praschma " machinery for the attainment of the ends aimed 
at by the Imperial Legislature." The scope of King's Regulations 
was fully considered in the recent case of Morgan v. Mack and it 
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In re was held that they must be auxiliary to not in derogation of the 

AND Company law applied by the Order in Council. This is a condition fulfilled 

by the present Eegulations, what they purport to do is to provide a 

means of dealing with property which owing to the exigencies of the 

war is in the hands of the British Government. 

Mr. Mossop, the custodian within the meaning of the 
Eegulations, has sworn an affidavit from which it appears that the 
lots in the British Concession in Shameen in respect of which this 
application is made wore taken over by the superintendent of the 
nmnicipal police under the instructions of His Majesty's Consul 
General at Canton. They are the property of the Crown subject to 
a lease, as to the continuance of which under present circumstances 
I am not concerned. No rant is being paid for them. The 
Custodian now holds them subject to the lessee's covenants for the 
unexpired part of a term of 99 years from the 3rd September, 1861, 
Mr. Mossop further sets ou* lie has received instructions to sell 
properties in the position of the present, and these are instructions 
which the Minister is entitled to give, whether under section 4 of 
the Trading with the Enemy Act, 1916, or the Eegulations. He 
has not, however, in this case made an order for sale, I suppose 
because of the lien on the properties claimed by the bank. 

Consequently we have this application under section 12 of the 
Trading with the Enemy (Amendment) Act, 1918. That section 
gives the Court powers in the case of property vested either by the 
Court or by the Board of Trade under the Trading with the Enemy 
Acts, on which any person claims a lien, to direct an account and 
enquiries to determine the extent of such lien and the payment of 
the lien out of the purcha^ money. 

The Trading with the Enemy Acts are part of the civil law of 
England, and, therefore, in so far as circumstances admit, must be 
applied in this Court. The fact that this particular section has not 
been put into a King's Eegdation does nob deprive it of force, for 
the Minister has no power to derogate from the law applied by 
the Order in Council. I have felt that there is some danger of 
confusion in legislation which selects certain sections from Acts of 
Parliament and omits others when all are applicable in so far as 
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circumstances admit ; but when it is desired as in the present case Jn re 
to substitute the Minister for the Board of Trade in respect only to a^d company 
some of the functions of the Board there may be diflSculties in 
the way of conveniently drafting legislation. The difficulty of 
construction in the present case is that it might be contended that 
the Minister not having been substituted for the Board of Trade 
save by implication, it cannot be said that the vesting order is a 
vesting order made by the Board of Trade. 

All difficulties would have been removed had the Regulations 
contained a proviso that the functions of the Board of Trade in 
sections 4 and 9 of the Trading with the Enemy Act should be 
exercised by the Minister ; the question is whether the Court can so 
construe the section of the Act of 1918 as to apply it as though the 
Minister were substituted for the Board of Trade. It is not without 
some difficulty that I have come to the conclusion that the Court 
can so construe the section. Sections 4 and 9 of the Act of 1916 
are clearly meant to give the Board of Trade powers to vest enemy 
property, and section 12 of the Act of 1918 is part of a subsequent 
enactment in pari materia, it confers no new powers on the Board 
of Trade. The King's Eegulations give the Minister the powers of 
the Board of Trade sections 4 and 9 of the Act of 1916 in respect of 
certain leasehold property in British Concessions, the construction 
I am asked to put upon the section gives him no new power; all the 
Court is asked to do is to take cognizance of an Order which has 
been made by an officer who in fact is exercising the powers of the 
Board of Trade under the Statute and to give effect to that order as 
if the substitution had been made by name as well as in fact by the 
Eegulation. Unless the Court is prepared to make the orders the 
Minister's powers may be frustrated in all cases where a lien or 
charge exists on any property which he is desirous of selling, in 
other words the object of the Regulations may be defeated in a 
Aumber of cases. For these reasons I think the Court should 
treat the vesting order as one which gives it jurisdiction under 
the Act of 1918 to make the orders prayed. 
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MOEGAN versus MACK. 

The plaintiff, a member of the Shanghai Stock Exchange entered into 
contracts for the defendant for the purchase of shares, and on the defendant 
• failing to meet his liabilities, became liable to pay for the shares himself. 
In an action to recover the money paid or the amount due from 'the 
plaintiff on account of the contracts the defendant pleaded that the contracts 
were illegal and that the plaintiff could not recover. The defence was based 
on the Companies (Sale of Shares) Begulations, 1915. 

Held, that the Eegulations, in so far as they interfered with the 
English law of contract, were tiU7-a vires and constituted no defence to 
the action. 

The power of the Minister to make King's Eegulations considered. 

Tho plaintiff, as the defendant's broker, bought shares for him 
on the Shanghai Stock Exchange of which the plaintiff was a 
member. The contract notes had the following note upon them. 

N.B. — This contract is made subject in all respects to the 
rules and regulations for the time being and from time to time in 
force of the Shanghai Stock Exchange. 

Eule 57 of the Stock Exchange's rules reads : — 

A member finding himself unable to fulfil his engagements or 
to make satisfactory arrangements with his creditors shall inform 
the committee within twenty four hours of his inability to do so 

and he shall be suspended from the Stock Exchange 

pending investigation, and failing explanation shall be publicly 
declared a defaulter. 

The shares were bought forward for the December settlement, 
and no numbers were given. 

The defendant failed to find the money for the shares which 
had fallen in value since they were bought ; and the plaintiff in 
order to prevent his suspension and possible expulsion from the 
Stock Exchange made arrangements with the brokers from whom 
he had bought, whereby he surrendered his commission and under- 
took the liability to pay for the shares bought for the defendant. 

The defendant refused to pay the plaintiff the money due on 
the shares on the ground that the transaction had been made illegal 
by the Companies (Sale of Shares) Regulations, 1915. 

McNeill for the plaintiff: 

The King's Regulation is ultra vires, it outs right across the 
ordinary course of business as carried on in England. The result of 
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it is to stop forward business. This change is made not by Order Mokoci 
. VEBSUs Mack 

in Council but by King's Eegulation, and the power to make such 

Eegulations depends on the terms of the China Order in Council, 

1901 ; Art : 155, which confers the power, enables the Minister to 

make Eegulations for " the peace, order and good government of 

British subjects in relation to matters not provided for by the Order 

and to matters intended by the Order to be prescribed by 

Eegulation." This must fall within the first category, and it will 

be found that the matter is one provided for by the Order. 

It is a transaction covered by the ordinary law of contract and 
is not a gaming contract. Forget v. Ostigny (1), and is therefore 
within the provisions of Art 89, which provides that " subject to the 
provisions of this Order, the civil jurisdiction of every Court acting 
under the Order shall, as far as. circumstances admit, be exercised 
on the principles of, and in conformity with English law for the 
time being in force." 

Home for the defendant cited Foreign Jurisdiction Act, 1890, 
sec: 12 and Anson's "Law of the Constitution 12th ed: pp. 
233-240. 

The intention of the legislature was to declare this method of 
dealing with shares illegal, and leave the consequences of such a 
declaration to do the rest. 

Whatever may be the provisions of the Order in Council as to 
civil law, the Minister has power to make such an act as the present 
criminal. 

McNeill in reply. 

Sir Havilland de Sausmaeez. 

The facts of this case are simple but the point to be 'decided 
is one of no ordinary dif&culty. It is whether His Majesty's 
Minister has power to make a King's Eegulation which has been 
pleaded as a defence to the action. 

The defendant appears to be in the habit of speculating in 
shares and other securities which are bought and sold on the 
Shanghai Stock Exchange, the plaintiff was one of his brokers. 
He began to act for him about two years ago. In August last the 

(1) 1895 A.C. 318. 
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Morgan deTendant had certain transactions for the October settlement and 
TERsns Mack 

made a profit which he took, he had more transactions for the 

December settlement, and on these he had a serious loss. The 
plaintiff called on him to take up his shares, but he failed to do so, 
with the result that the plaintiff, who is a member of the Shanghai 
Stock Exchange, was called to account by the committee and 
escaped suspension and possible explusion on explaining the 
situation and giving promissory notes to the different brokers with 
whom he had dealt for the amounts due to them, he also surrendered 
all the commission he had earned on the transactions in which 
he had participated as broker in the December settlement. 

The plaintiff claims that the defendant is indebted to him by 
way of indemnity in the amounts for whifeh he is liable and for 
the commission earned by him. The only "defence to the action, 
which I seriously have to consider, is whether the contracts made 
by the defendant with the plaintiff for the sale and purchase of 
shares are illegal, because they did not specify the numbers by which 
such shares were distinguished in the registers of the companies 
issuing them. This is a provision of the Companies (Sale of 
shares) Eegulation, 1915. The plaintiff contends that the power 
which the Minister has to make King's Eegulations does not cover 
such a regulation as this, that it is ultra vires and that he is entitled 
to recover under the ordinary law. 

It is I think desirable first to consider the nature of the 
subordinate legislation contemplated by the China Order in Council, 
1904, and secondly the limitation put upon the Minister's power to 
legislate by regulation. The power to make King's Regulations is 
conferred on the Minister by the China Order in Council, 1904 : 
that Orfler is made under the Foreign Jurisdiction Act, 1890. The 
regulation under consideration which is published in the form 
prescribed by the Secretary of State, purports to be made under 
Article 155 of the Order. Tuat article gives the Minister power to 
make regulations and then enumerates the matters with which he 
may so deal ; the first division of the article appears to cover all 
these matters and it reads " (a) For the peace, order and good 
government of British subjects in relation to matters not provided 
for by this Order, and to matters intended by this Order to eb 
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prescribed by regulation." The article then proceeds to set out the Moboan 
mattorg to be prescribed by regulation, and with the exception of the 
matters therein mentioned the only other matter to be dealt with 
under the Order by King's Eegulation is the "the mode of 
registration " of British subjects under article 162. Article 156 deals 
with ' regulations for the municipal government of any foreign 
concession in China " and these are placed on the same footing as 
regulations under article 155. Probably they cannot strictly be 
called King's Begtllations. Since this order the power to make 
King's Regulations has only once been extended, and that is by 
Article 3 of the amending Order of 1909 giving power to make 
regulation for the control of a police force. This article recognises 
the difference between regulations made under article 155 and 156, 
speaking of the former/as " King's " and the latter as " Municipal." 
To complete the enumeration of subordinate legislation under the 
Order I may point to Prison regulations made under article 159, to 
International Eegulations under article 74, and to those dealing with 
a Court of Consuls, article 52 of the Amendment Order in Council 
1913; International Eegulations deal with game, harbour, health 
and other local matters. 

I do not propose to discuss these articles dealing with 
subordinate legislation under the Order, but it is clear from a 
perusal of them they are of local application or deal with local 
circumstances. I have had some twenty years' experience of these 
or similar provisions and they have not to my knowledge been made 
to cover legislation of a wider scope ; at all events none such have 
been cited to me. 

The Companies {Sale of Shares) Eegulations is attacked 
because it is said that it deals with a matter provided for by the 
Order, inasmuch as it falls within the provision of article 89. Now 
I apprehend that the power to make King's Eegulations, though it 
may be construed liberally when applicable, is strictly limited to the 
matters to which it is applied by the Order in Council. And for 
this reason ', His Majesty's Jurisdiction in China is exercised under 
the Foreign Jurisdiction Act, 1890, and for the purposes of that 
exercise of jurisdiction His Majesty in Council has passed an Order 
in Council under that Act, by section 11 of which every Order in 
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MoegAn Council made in pursuance of it shall be laid before both Houses of 
Parliament, and shall have effect as if it were enacted in the Act. 
If, then, the Minister makes King's Eegulations which are not 
within the powers given him by the Order in Council he is doing 
more than His Majesty in Council is able to do under the Act, 
namely, passing legislation which has not been laid before Parliament. 
The conclusion seems irresistable, that strict regard must he had to 
the limitations to the power to legislate by the Minister. 

I must next consider whether the matters dealt with by the 
Sale of Shares Eegulations are within the terms of article 155 (l), 
(a). No serious argument has been addressed to me to shew that they 
do not come within the words " peace, order and good government," 
which are words of very wide application and which have been 
considered in the Courts : for the purposes of this judgment I shall 
assume that they cover the legislation impugned and turn to the 
later words which confine such legislation to "matters not provided 
for by this Order." 

Article 89 is a general provision as to the exercise of civil 
jurisdiction under the Order, it reads " subject to the provisions of 
this Order, the civil jurisdiction of every court acting under this 
Order shall, so far as circumstances admit, be exercised on tlie 
principles of and in conformity with English law for the time being 
in force." This is a clear statement that in civil matters the law of 
England applies, and not only this but that amendments of the law 
of England as they are made apply, there is no exception in favour 
of King's Eegulations as in the case of criminal jurisdiction provided 
for in Article 35. That article runs "Except as regards offences 
made or declared such by this or any other Order relating to China, 
or by any Eules or Eegulations made under any Order : — Any Act 
that would not by a Court of Justice having criminal jurisdiction in 
England be deemed an offence in England, shall not, in the exercise 
of criminal jurisdiction under this Order, be deemed an offence, or 
be the subject of any criminal proceeding under this Order." It 
would seem, therefore, that if Eegulations under the Order can deal 
with civil law, they must be directed to such matters as are 
outside the scope of English law, as appHcable in China. Where 
circumstances do not admit of the application of English law as it 



SHANGHAI LAW REPORTS 39 

stands, as in the case of trading with the enemy, it would seem Morgan 
proper to invoke the power to make King's Eegulations to adapt 
the laws to local circumstances. 

Again from a perusal of the powers conferred on the Minister 
to make Eegulations it would seem that the policy of the Order is 
to make this legislation supplementary to and not in derogation of 
the law of England. And this is reasonable, China is a settled 
country with a large trade, the British community is a wealthy, 
trading community, considerable in numbers but confined ordinarily 
to certain ports ; while, therefore, on the one hand there is not and 
does not appear ever to have been need for extraordinary legislation 
by King's Eegulation for its protection, there is on the other good 
reason for a known system of contract and commercial law. If 
the Minister could by King's Eegulations alter or repeal parts of 
the civil law as laid down in the Order of Council the result 
would be an autocracy with the legislative power in his bands. In 
view of the case of the King v. the Earl of Crewe : Ex. parte 
Sekgome [1910, 2. K. B. 576.] I am not prepared to say that 
such a state of aifairs could not be established by Order in Council, 
but, so far as local circumstances form a guide, the need of an 
established system such as that of English law seems greater than 
that of a power to deal speedily with emergencies as they arise, 
especially when it is borne in mind that King's Eegulations .are not 
binding on the inhabitants of the country. 

I must shortly deal with a contention of Mr. Home which 
seemed to be an after-thought, that in view of the exception in 
article 35 to the exclusive application of English law of matters 
provided for by regulation the Minister may make punishable 
whatsoever he chooses and so by implication repeal part of the civil 
law. I think Mr, Home can hardly have considered the article for 
it only excepts " offences made or declared such " and this regulation 
does nothing of the kind, it merely declares certain contracts to be 
illegal. In any case it would be difficult to persuade a court that 
the Minister could do by a side wind what he could not do 
directly. 

It seems then that the proper construction of the Order in 
Council is that the Minister cannot alter the civil law in so far as it 
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MoKGAN ig prescribed by the Order, and that the law so prescribed is the law 
VERSUS Mack 1^ 

of England which is to be applied as far as circumstances admit. 

I have accordingly now only to consider whether this Eegulation 
does in fact conflict with the law of contract as it is to-day in 
England. 

It was described by counsel for the plaintiff in his opening as 
" one which out right across the ordinary course of business as 
as carried on in England," and therefore one which is not in 
accordance with English law. The regulation is founded on an 
ordinance of the Colony of Hongkong which made contracts for the 
sale of shares in joint stock companies void, and is practically 
identical with it only that the regulation makes such contracts 
illegal. The Hongkong ordinance was founded on Leeman's Act, 
but as was conceded in argument that act differs in its object from 
the two local enactments. The former was to protect joint stock 
banks from speculation in their shares, the latter to protect people 
from themselves by putting an end to speculation, both the Hongkong 
and China enactments followed on periods of wild speculation, that 
in China being . the rubber boom of 1910. Now I wish it to be 
clearly understood that I am not criticizing the beneficence or 
reasonableness of this regulation, it certainly was efficacious in 
stopping speculation ; but what I have to consider is not whether 
the legislation was wise or reasonable but whether, in order to stop 
speculation in -shares or for any other reason, the Minister is 
empowered by the Order in Council to make such contracts as that 
sued upon illegal. 

Now there is a considerable amount of confusion as to the 
meaning of speculation, it is often identified with gambling, which 
is quite a different thing. A large part of legitimate commerce 
depends on speculation, which cannot be said of gambling. I cannot 
do better than read the remarks of the Privy Council in giving 
judgment in Forget v. Ostigmj (1). The question was whether 
contracts for the purchase and sale of shares as a speculation was 
gaming. Lord Halsbury in delivering, their Lordships' judgment 
said " It may well be that the appellant was aware that in directing 
a purchase to be made the respondent did not intend to keep the 

(I) 1895, A. C. 328. 
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shares purchased, but to sell them when, as he anticipated would be Morgan 

VERSUS Mack 
the case, they rose m value ; that his object was not investment but 

speculation. To enter into such transactions with such an object is 

sometimes spoken of as ' gambling on the Stock Exchange,' but it 

certainly does not follow that the transaction involves any gaming 

contract. A contract cannot properly be so described merely because 

it is entered into in furtherance of a speculation. It is a legitimate 

commercial transaction to buy a commodity in the expectation that 

it will rise in value and with the intention of realizing a profit by its 

resale. Such dealings are of everyday occurrence in commerce. 

The legal aspect of the case is the same whatever be the nature of 

the commodity, whether it be a cargo of wheat or the shares of a 

joint-stock company. Nor, again, do such purchases and sales 

become gaming contracts because the person purchasing is not 

possessed of the money required to pay for his purchases, but obtains 

the requisite funds in a largo measure by moans of advances on the 

security of the stocks or goods he has purchased. This, also, is an 

everyday commercial transaction. For example, a merchant who 

has to pay the price of a cargo purchased before he resells it obtains 

in ordinary course the means of doing so by pledging the bill of 

lading." 

It appears then that contracts based on speculation in shares 

are not void in English law, and it follows that the interference with 

I 

the law of contract which this regulation effects ig ultra vires. A 
somewhat absurd result would follow from a different conclusion, for 
whereas a gamimg contrafit is void by English law and therefore 
also under the Order in Council a contract based on speculation on 
the stock exchange would be good in England by Bnghsh law and 
illegal in China where English law governs British subjects. 

■It is .with regret that I have to take a different view of the 
Minister's powers to that which he has taken himself ; but this is 
not one of those cases where the Court is called on to interfere with 
the discretion of an authority eutnisted with the power of making 
subordinate legislation, all I have had to do is to construe an Order 
in Council of great complexity, and having come to a different 
conclusion to that at which he arrived I am bound to give effect to 
my opinion. 
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No. 1 of 1917. 



EEGULATIONS PEOHIBITING TEADING WITH 
THE ENEMY. 

Kepeal. 1. — The following King's Eegulations are hereby 

repealed : — 

" The Treasonable Insurance Eegulations, 1914 " ; 

" The Trading with the Enemy (Amendment) 

Eegulations, 1915 " ; 
"The Trading with the Enemy (Bulgaria) 

Eegulations, 1915 " ; 

but this repeal shall not-r 

(a.) Affect the past operation of those Eegulations, or 
any of them, or any appointment made, or any 
right, title, obligation, or liability accrued, or the 
validity or invalidity of anything done or suffered 
under any of those Eegulations, before the making " 
of these Eegulations ; 

(b.) Interfere with the institution or prosecution of any 
proceeding or action, criminal or civil, in respect 
of any offence committed against, or forfeiture 
incurred, or liability accrued under. or in conse- 
quence of any provision of, those Eegulations ; 

(c.) Take away or abridge any protection or benefit given 
or to be enjoyed in relation thereto. 

Construction. 2. — In the construction of these Eegulations the following 

words and expressions shall have the meanings hereby assigned 
to them, unless there be something in the subject or context 
repugnant thereto, that is to say : — 

P. Sept. 9, 1914. "Enemy" means any person or body of persons of 

P. June 25, 1915. whatever nationality resident or carrying on business in an 
enemy country, and any person or body of persons of enemy 
nationality resident or carrying on business in China, Siam, 
Persia, or Morocco, but does not include persons of enemy 
nationality who ai'e neither resident nor carrying on business 
in an enemy country, or in China, Siam, Persia, or Morocco. 
In the case of incorporated bodies, enemy character attaches to 
those incorporated in an enemy country and to those wherever 
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incorporated which are incorporated in accordance with the 
laws of an enemy country or carry on business in an enemy 
country. 

"Enemy country" means the territories of the German p. Sept. 9, 1914. 
Empire, of the Dual Monarchy of Austria-Hungary, the P- Nov. 5, 1914. 
Empire of Turkey, and the Kingdom of Bulgaria, together 
with the colonies and dependencies thereof, other than any 
•territory in the effective military occupation of His Majesty 
or his allies, but including any territory in the effective 
military occupation of an enemy. 

"Non-enemy country" means any country other than 
the dominions of His Majesty or a country with which His 
Majesty is at war. 

"Person" means any British subject, firm, or corporation 
resident, carrying on business, or being within the limits of 
tlie China Order #n Council, 1904. 

Enemy Trading. 

3. — Any person who, by himself or in conjunction with Transactions that 
any other person, whether a British subject or not — constitute trading 

(l.) Pays any sum of money to or for the benefit of an p. Sept. 9, 1914. ' 
enemy ; or 

(2.) Compromises or gives security for the payment of 
any debt or other sum of money with or for the 
benefit of an enemy ; or 

(3.) Acts on behalf of an enemy in drawing, accepting, 
paying, presenting for acceptance or payment, 
negotiating, or otherwise dealing with any 
negotiable instrument ; or 

(4.) Accepts, pays, or otherwise deals with any negotiable 
instrument which is held by or on behalf of an 
enemy, having at the time of such acceptance, 
payment, or dealing reasonable ground for believing 
that such instrument is held by or on behalf of an 
enemy; or 

(5.) Enters into any new transaction or completes any 
transaction already entered into with aa enemy in 
any stocks, shares, or other securities ; or 

(6.) Makes or enters into any new marine, life, fire, or P. (Jet. 8, 1914. 
other policy or contract of insurance or reinsurance 
with or for the benefit of an enemy; or accepts 
or gives effect to any insurance of any risk arising 
under any policy or contract of insurance or 
reinsurance made or entered into with or for the 
benefit of an enemy before the outbreak of war ; or. 
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as regards treaties or contracts of reinsurajice 
current at the outbreak of war to which an enemy 
is a party or in which an enemy is interested, cedes 
to the enemy or accepts from the enemy under 
any such treaty or contract any risk arising under 
any polifiy or contract of insurance or reinsurance 
made or entered into after the outbreak of war, or 
any share in any such risk ; or 

(7.) Directly or indirectly supplies to or for the use or 
benefit of, or obtains from, an enemy country or 
an enemy any goods, wares, or merchandise, or 
directly or indirectly supplies to or for the use or 
benefit of, or obtains from, any person any 
goods, wares, or merchandise, for or by way of 
transmission to or from an enemy country or an 
enemy, or directly or indirectly trades in or carries 
any goods, wares, or merchandise destined for or 
coming from an enemy country or an enemy ; or 

(8.) Permits any British ship to leave for, enter, or 
communicate with any port or place in an enemy 
country ; or 

(9.) Enters into any commercial, financial, or other 
contract or obligation with or for the benefit of an 
enemy; or 

(10.) Takes part in any act or transaction prohibited 
under any Proclamation dealing with the subject 
of trading with the enemy issued by His Majesty 
after the commencement of these Regulations, and 
published in the manner provided by the Principal 
Order for the publication of King's Eegulations ; 
is guilty of trading with the enemy. 

IranBactions T*ith 4.— (l.) Where an enemy has a branch locally situated 

Enemy branch. in British territory or a non-enemy country, other than 
P. Sept. 9, 1914. neutral territory in Europe, China, Siam, Persia, or Morocco, 

transactions by or with such branch shall not be treated as 

transactions by or with an enemy. 

P. Jan. 7, 1918. (2.) Transactions hereafter entered into by any person 

resident, carrying on business, or being in China — 

(a.) In respect of banking business with a branch situated 
outside the United Kingdom of an enemy ; or 

(b.) In respect of any description of business with a branch 
situated outside the United Kingdom of an enemy 
bank; 

shall be considered as transactions with an enemy. 
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Provided that acceptance, payment, or other dealing with 
any negotiable instrument which was drawn before the 26th 
July, 1915, shall not, if otherwise lawful, be deemed to be a 
transaction hereafter entered into within the meaning of this 
paragraph. 

(3.) Notwithstanding anything in this Eegulation, where P. Qct, 8, 1014. 
an enemy has a branch situated locaBy in British territory 
or a non-enemy country, which carries on the business of 
insurance or reinsurance, of whatever nature, a transaction by 
or with such branch in respect of the business of insurance or 
reinsurance shall be considered as a transaction by or with an 
enemy. 

Enemy Property. 

5. — If any China company contravenes the provisions of Invalidity of trans- 
Section 4 of the Ordinance of the Colony of Hong Kong, fers of shares in 
entitled "Trading with the Enemy (Amendment) Ordinance, g*^°*{'°'"P™|^3- 
1915," such company shall be guilty of a breach of these 5/q.poy" g'j2'g g 
Eegulations. (i) ■•■->■■ 

6. — Every China company, if it has not already done so, Duty of China corn- 
shall within one month after the commencement of these panies to report 
Begulations by notice in writing communicate to the custodian |° q^'^ y'*^"'?,' 
of enemy property in the Colony of Hong Kong full particulars (2) •••,■•. 
of all shares, stocks, debentures, and debenture stock, and Amended by K. K. 
other obligations of the company which are held by or for the ^ of 1917. 
benefit of an enemy. 

7. — Any person who, by himself or in conjunction with Duty of trustees fi>r 
another person, whether a British subject or not, holds or enemies to repoit 
Managers for or on behalf of an enemy any property movable ^^y i^operty. ^ 
or immovable (including any rights, whether legal or equitable, (j). ^°' ' "^ '^"" 
in or arising out of property, movable or immovable), shall 
within one month after the commencement of these Eegulations, 
or if the property comes into his possession or under his 
control after the commencement of these Begulations, then 
within one month after it comes into his possession or control, 
by notice in writing communicate the fact, and such particulars 
as may at any time be required, to the consular officer of the 
district- in which he is resident, and, if it be immovable 
property, then to the consular officer of the district in which it 
is situated. 

Property mentioned in this Eegulation shall include 
property lent to a firm for the purposes of the business of such 
firm by an enemy, and such property shall be deemed to be 
property held or managed by a partner of such firm within the 
meaning of this Eegulation. 
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Payment of divid- 8. — (1.) Any sum which, had a state of war not existed, 

ends, &c , payable to ■^vould have been payable and paid to or for the benefit of an 
c"?™^ 2. ' ^' ■ enemy, by way of dividends, interest, or share of profits, and 
balances and deposits standing to the credit of an enemy at 
any bank, and any debt to the amount of 50 dollars or 
upwards, which is due or which, had a state of war not 
existed, would have been due to an enemy, shall be paid by 
the person by whom it would have been payable into an 
account to be entitled "The Enemy Dividends Account," at 
such incorporated bank, or banks, as the Minister shall by 
public notice appoint. Any sum so paid into "The Enemy 
Dividends Account " shall not be dealt with save on an order 
of the Supreme Court. 

Any payment required to be made under this Begulation 

shall be made — 
(a.) Within fourteen days after the commencement of 

these Eegulations if the- sum, had a state of war 

not existed, would have been paid before such 

commencement ; 

{b.) In any other case within fourteen days after it would 
have been paid. 

(2.) The expression " dividends, interest, or share of 
profits" for the purposes of this Eegulation means any 
dividends, bonus, or interest in respect of any shares, stock, 
debentures, debenture stock, or other obligations of any 
company, any interest in respect of any loan to a person 
carrying on business for the purposes of that business, and 
any profits or shares of profits of such a business, and, where 
a person is carrying on any business on behalf of an enemy, 
any sum which, had a state of war not existed, would have 
been transmissible by a person to an enemy by way of profits 
from that business shall be deemed to be a sum which would 
have been payable and paid to an enemy. 

Prohibited List. 

Constitution of Pro- 9. — There shall be and there is hereby constituted a list 

hibited List. of persons or bodies of persons resident or carrying on business 

6 and 6. Geo. V. Jq non-enemy countries with whom, by reason of their enemy 
nationality or enemy association, it is expedient that trading 
should be prohibited. Such Ust is contained in the schedule 
to these Eegulations, and shall be called "the Prohibited List." 
The Minister may at any time vary or add to the 
Prohibited List, and such variations and additions shall have 
effect in each consular district as though they were contained 
in the list in the schedule hereto from the date on which they 
are published by being exhibited conspicuously in the public 
o£Qce3 of the consulate of that district. 



,98. 
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A copy of the Prohibited List and of any variation thereof 
or addition thereto shall be kept exhibited in each consular 
oflice. 

10. — Any person who, by himself or in conjunction with Traasuctions with 
others, whether Britisli subjects or not, enters into any Pj^'l;"? '" ^™'"^''' 
transaction mentioned in Eegulations 3 and 4 of these 
Eegulations with any person or body of persons in the 
Prohibited List shall be deemed to have traded with the 
enemy and shall be guilty of a breach of these Eegulations. 

Provided that nothing in this Eegulation shall be taken 
to prohibit — 

{a.} Any person who is engaged in any non-enemy Proviso. 

country in the business of insurance from carrying ^- "^■'*y i''h'^\^' r 

on in that country that business (other than the ;; "f^jgjg. ^ 

business of marine insurance or of insurance 

against fire or any other risk of goods or 

merchandise during transit from shipper's or 

manufacturer's warehouse until deposited in 

warehouse on the termination of the transit, if 

any part of the transit is by sea) with or through 

the agency of any of the persons or bodies of 

persons mentioned in the Prohibited List. 

(b.) Any person who is engaged in working any railway 
or other service of public utility in any non-enemy 
country under any charter, grant, or concession 
made by the Government of, or by any provincial 
or municipal authority in, any such country from 
trading with any of the persons or bodies of 
persons mentioned in the Prohibited List, so far 
only as is necessary to enable the person or body 
of persons engaged in working such railway or 
other service of public utility to comply with or 
fulfil the obligations or conditions of the charter, 
grant, or concession under which the working of 
the railway or other service of public utility is 
carried on. 

Legal. 

11. — Where an act constitutes an offence both under No person to be 
these Eegulations and under the law applied by the Principal pumslied uvice for 
Order, the offender shall be liable to be prosecuted and "''' """"^ *'^^"^*- 
punished under either these Eegulations or the law aforesaid, 
but shall not be liable to be punished twice for the same 
offence. 
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Prosecution only 12. — A prosecution for an offence under these Eegulations 

ri' w A^'^''"f °^ shall not be instituted except by or with the consent of the 
4 and 5. Geo. V. L'rown Advocate. 

' " ' ' Provided that the person charged vyith such an offence 

may be arrested and a warrant for his arrest may be issued 
and executed, and such person may be remanded in Custody or 
on bail notwithstanding that the consent of the Crown 
Advocate to the institution of the prosecution for the offence 
■ has not been obtained, but no further or other proceedings 
shall be taken until that consent has been obtained. 

Inspection and 13. — (1.) Any Court established under the Principal 

maUoTand"search''"' ^'^'^^'■' °" ^^^^^ satisfied on information on oath laid on 
4 and 5. Geo. V. behalf of the Minister that there is reasonable ground for 
c. 87, s. '1. suspecting that an offence under these Eegulations has been or 

is about to be committed by any person, may issue a warrant 
authorising a British subject appointed by the Minister or 
by any consular ofBcer in his own district and named in 
the warrant to inspect all books or documents belonging to 
or under the control of that person, and to require any 
British subject able to give any information with respect 
to the business or trade of tliat person to give that 
information, and, if accompanied by an officer of the Court, to 
enter and search any premises to which the jurisdiction of the 
Court extends and which are used in connection with the 
business or trade, and to seize any such books or documents 
as aforesaid. 

(2.) If any person having the custody of any book or 
document inspection of which has been authorised under this 
Eegulation refuses or wilfully neglects to procure it for 
inspection, or if any such person who is able to give any 
information which may be required to be given under this 
Eegulation refuses or wilfully neglects when required to give 
that information, that parson shall be guilty of a breach of 
these Eegulations. 

Penalties for breach 14. — (l.) Any person who does any act prohibited or 

of Regulations. ^j^^ fg^jjg j^q g^ g^^y a,ot required to be done by these 

Eegulations shall be guilty of a breach of these Eegulations. 

(2.) Any person guilty of a breach of these Eegulations 
shall, upon conviction, be liable to a fine not exceeding 501. or 
to imprisonment with or without hard labour, for a term not 
exceeding three months, or to both. 

Officers of Company (3.) Where any company has entered into a transaction 

I'iible. p „ C7 °i" ^^^ ''°°® ^"^y ^^^ which is an offence under these 

d and 5. Geo. v.c.87, jjQguia;tiohs or has failed to do any act which is required to be 

done by these Eegulations, every director, manager, secretary. 



SHANGHAI LAW REPORTS 49 

or other officer of the company who is knowingly a party to 
the transaction, act, or failure shall be guilty of an offence 
under these Eegulations and shall, upon conviction, be liable 
to imprisonment for any term not exceeding three months, 
with or without hard laboiir, or to a fine not exceeding 501., or 
to both. 

Licences, dc. 

15. — Nothing in these Eegulations shall be deemed to Exception for certain 
prohibit payments by or on account of enemies to persons transactions entered 
resident, carrying on business, or being in His Majesty's jj*°jj.^''^^^_ °"'*"^^*'' 
Dominions if such payment arise out of obligations entered p. gept. 9,1914. 
into before the outbreak of war, or in the case of persons or 
bodies of persons mentioned in the Prohibited List before the 
date of the publication of their names therein. 

16. — Nothing in these Eegulations shall be deemed to Exception for trans- 
prohibit anything which may at any time hereafter be actions done under 
expressly permitted by licence granted by His Majesty or by a U*^!?''^- 
licence given on behalf of His Majesty or by a Secretary of ' ^^ ' ' 
State or given on the like behalf by the Minister, whether 
such licence be specially granted to individuals or be 
announced as applying to classes of persons. 

The repeal of the King's Eegulations entitled " The 
Trading with the Enemy (Amendment) Eegulations, 1915," 
shall not affect any licence given thereunder which is in 
existence at the commencement of these Eegulations. 

Short Title. 

17.— These Eegulations may be cited as "The Trading short title, 
with the Enemy (Consolidation) Eegulations, 1917." 

Pelting, January 1, 1917. 



No. 2 of 1917. 



EEGULATIONS AS TO CUSTODIAN OF ENEMY 
PEOPEETY. 

1. — The following Eegulation shall be substituted for Duty of China Com- 
Begulation 6 of " The Trading with the Enemy (Consolidation) paniea to report 
Eegulations, 1917 " :— enemy holdings. 

„ ^, . , „ -^1 . , , 5. Geo. V. c. 12 

Every China company shall withm one month after a. 3. (2). 

the commencement of these Eegulations by notice in 
writing communicate to the officer designated by the 
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Secretary of State to perform any of the duties of a 
custodian of enemy property full particulars of all shares, 
stocks, debentures, and debenture stock, and other 
obligations of the company which are held by or for the 
benefit of an enemy. ' 

Short title. 2. — These Eegulations may be cited as "The Trading 

with the Enemy (Amendment) Eegulations, 1917." 

Peking, February S, 1917. 



No. 3 of 1918. 



AMENDED EEGULATIONS PEOHIBITING TEADING 
WITH THE ENEMY. 

Fire Insurance with 1. There shall be inserted in paragraph (a) in 

ed™stforbTdden^''"-^^§'^^**^°'^ ^'^ °* *^® Trading with the Enemy (Consolidation) 
P. Jan. 16 1918. ' Eegulations, 1917, next after the words " marine insurance " 
the words " or fire insurance. " 

Transactions with 2. There shall be added, next after paragraph (a) in 

ed'List '"p^vto as Regulation 10 of the Trading with the Enemy (Consolidation) 
■to reiiisuring fire Eegulations, 1917, the following paragraph : — 
P J 16 1918 "(aa) Any person from re-insuring for any company 

' " or firm, who is engaged in any non-enemy country in the 

• business of fire insurance, and is not an enemy company 

or firm, or the branch of an enemy company of firm, or 
mentioned in the Prohibited List, any fire risk insured by 
that company or firm for any person or body of persons 
mentioned in the Prohibited List, if and so far as the re- 
insurance of such risk is obligatory under the conditions 
of any Treaty or Contract of Ee-insuranoe current on the 
fourteenth day of May, or under the conditions of any 
renewal or revision of a Treaty or Contract of Ee-insurance 
so current, if such renewal or revision has been approved 
by the Minister." < 

Short title. 3. These Eegulations may be cited as " The Trading 

with the Enemy (Amendment) Eegulations, 1918." 

Peking, May 15th, 1918. 
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No. 8 of 1918. 



TRADING WITH THE ENEMY (ENEMY PROPEETY 
IN BEITITH CONCESSIONS) EBGULATIONS. 

1. In the construction of these Eegulations the following Construction, 
words and expressions have the meanings hereby assigned to 

them, unless there be something in the subject or context 
repugnant thereto, that is to say : — 

"Custodian" means the person for the time being 
designated by the Secretary of State, in virtue of the provisions 
of Article 31 of the China Order in Council, 1904, as the 
of&cer to perform the functions of the custodian of enemy 
property in China in respect of any property which may be 
vested in him under the Trading witli the Enemy Acts and 
. under any Eegulations in force in China in regard thereto. 

"Enemy" means a subject of a State for the time being 5 and 6. Geo. V. 
at war with His Majesty, and^ includes a body corporate c. 105, s. 15. 
constituted according to the laws of such a State. 

" Leasehold Property " means any land situate within 
the limits of a British Concession in China and includes the 
appurtenances to such land and any building or erections 
thereon. 

2. The Minister, in any case where it appears to him to Power to vest enemy 
be expedient to do so, may by order vest in the custodian any leasehold property in 
leasehold property (including any rights whether legal or ^'^*^«^ Cono^swns. 

. equitable, in or arising out of leasehold property), belonging to c. 105, s. 4. (1). 
or held or managed for or on behalf of an enemy, or the right 
to transfer that leasehold property. 

3. All goods merchandise and movable property of any Power to vest enemy 
description situate within the limits of a British Concession goods in. British 
in China and belonging to or held or managed for or on behalf °°oeB8ions. 

of an enemy shall be removed from such Concession within 
one month after the commencement of these Eegulations ; And 
upon default, the Minister, in any case where it appears to 
him to be expedient to do so, may by order vest in the 
custodian any such goods merchandise and movable property 
(including any rights whether legal or equitable, in or arising 
out of such goods merchandise and movable property) then 
remaining within the limits of a British Concession, or the 
right to transfer any such goods merchandise and movable 
property. 

4. The Minister may be any such order as aforesaid, or Power to sell, &c. 
any subsequent order, confer oh the custodian such powers of vested property, 
selling managing and otherwise dealing with any property ^ »nd 6. Geo. V. 
vested as aforesaid as to the Minister may seem proper. ' '^' ' ^^' 
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Effect of vesting 

order. 

5 and 6. Geo. V. 

c. 105, s. 4. (2) 



56 and 57, Vict. c. 53. 



Effect of transfer by 

custodian. 

5 and 6. Geo. V. 

c. 105, s. 4. (4) 

Holding of vested 

property by 

custodian. 

5. Geo. V. c. 12, 

s 5. (1). 



Validity of vesting 

orders. 

5 and 6. Geo. V. 

c. 105, s. 9. 



Short title. 



5. A vesting order made under these Eegulations as 
respects property of any description shall be of the like purport 
and effect as a vesting order as respects property of the same 
description made by the High Court of Judicature in England 
under the Trustee Act, 1893, and shall be sufficient to vest in 
the custodian any property, or the right to transfer any 
property as provided by the order, without the necessity of 
any further conveyance, assurance, or document. 

6. The transfer on sale by the custodian of any property 
shall be conclusive evidence in favour of the purchaser and of 
the custodian that the requirements of these Eegulations have 
been complied with. 

7. All property vested in the custodian under these 
Regulations, and the proceeds of the sale of, or money arising 
from, any such property shall be dealt with by him in like 
manner as money paid to and property vested in the custodian 
of enemy property of England and Wales under the Trading 
with the Enemy Amendment Act, 1914. 

8. Where a vesting order has been made under these 
Eegulations as respects any property belonging to or held or 
managed for or on behalf of a person who appeared to the 
Minister to be an enemy, the order shall not nor shall any 
proceedings thereunder or in consequence thereof be invalidated 
or affected by reason only of such person having, prior to the 
date of the order, died or ceased to be an enemy or 
subsequently dying or ceasing to be an enemy, or by reason of 
its being subsequently ascertained that he was not an enemy, 
as the ease may be. 

9. These Eegulations may be cited as "The Trading with 
the Enemy (Enemy Property in British Concessions) 
Eegulations, 1918." 

Peking, November 2nd, 1918. 



No. 1 of 1919. 



TEADING WITH THE ENEMY (SHAEES IN 

CHINA COMPANIES AND TEUST 

PEOPEETY) EEGULATIONS. 

<3onstruction. 1. In the construction of this Eegulations the following 

words and expressions have the meanings hereby assigned 

to them, unless there be something in the subject or context 

repugnant thereto, that is to say : — 
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Custodian" means the person for the time being 
designated by the Secretary of State, in virtue of 
the provisions of Article 31 of the China Order in 
Council, 1904, as the OfiScer to perform the functions 
of the custodian of enemy property in China in 
respect of any property which may be vested in hirri 
under the Trading with the Enemy Acts and under 
any regulations in force in China in regard thereto. 

Enemy " means a subject of a state for the time being 5 and 6. Geo. V. 
at war with His Majesty, and includes a body c 105, s. 15. 
corporate constituted according to the laws of such 
a state. 

Person " means any British subject, firm, or corporation, 
resident, carrying on business, or being within the 
limits of the China Order in Council, 1904. 

2. The Minister, in any case where it appears to him to Power to vest enemy 
be expedient to do so, may by order vest in the Custodian ^F^> *•=•>. I" 
any shares, stock, debentures, debenture stock, annuities, and custodiaaT''"'^ '" 
other obligations of any China company (including any rights 5 and 0. Geo. V. 
whether legal or equitable, in or arising out of the same), held c ] 5, ». 4 (1). 

by or on behalf of an enemy, or the right to transfer the same. 

3. The Minister, in any case where it appears to him to power to vest pro- 
be expedient to do so, may by order vest in the Custodian any perty held in trust 
property, movable or immovable (including any rights whether 'or an enemy, 
legal or equitable, in or arising out of property, movable or ^ "q^ ® . ^^* ^' 
immovable), held or managed by any person by himself or in " 
conjunction with another person, whether a British subject or 

not, for or on behalf of an enemy, or the right to transfer that 
property. 

4. The Minister may by any such order as aforesaid, or Power to sell, etc 
any subsequent order, confer on the custodian such powers jested property. 

of selling, managing and otherwise dealing with any property ^ jq^ g' ^ / ^?' * " 
vested as aforesaid as to the Minister may seem proper. 

5. A vesting order made under these Eegulations as Effect of vesting 
respects property of any description shaU be of the like order. 

purport and effect as a vesting order as respects property of ^ f^^ "■ . ^,^- ^■ 
the same description made by the High Court of Judicature in ' ' ' ' ^'''' 
England under the Trustee Act, 1893, and shall be sufficient -„ h 57 V t ■ 
to vest in the custodian any property, or the right to transfer ;,3_ " ' " 

any property as provided by the order, without the necessity 
of any further conveyance, assurance, or document. 

6. Where in exercise of the powers conferred on him by Power for China 
the Minister or by the Court under these Eegulations or by ch^*°|heir"'!,hr'' 
virtue of the Trading with the Enemy Acts, the Custodian etc. when"^sold"by 
proposes to sell any shares of stock forming part of the capital Custodian. 
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IM ^ 4 C'f' °^ *°^ company or any securities issued by the company in 
■^' respect of which a vesting order has been made, the company 

may, with the consent of the Minister, purchase the shares, 
stock or securities, any law or any regulation of the company 
to the contrary notwithstanding, and any shares, stock, or 
securities so purchased may from time to time be re-issued by 
the company. 

Effect <.f transfer bj 7. The transfer or sale by the custodian of any property 

5 f'^ii'e" G V ^^^^ ^^ conclusive in favour of the purchaser and of the 
c. 105. s. 4 (4). custodian that the requirements of these Eegulations have 

been complied with. 

Holding of vested 8.— All property vested in the custodian under these 

propel y y cus o- Regulations, and the proceeds of the sale of, or money arising 
5. Geo. V. c. 12, from, any such property shall be dealt with by him in like 
s- 5 (1) manner as money paid to and property vested in the Custodian 

of Enemy property for England and Wales under the Trading 

with the Enemy Acts. 

Eegistration of 9. (1) Where the Custodian executes a transfer of any 

transfer without pro- glares, stock, or securities which he is empowered to transfer 

cates, &n. ^^ ^ vesting order made under the Trading with the Enemy 

5 and 6. Geo. V. Acts, or under these Eegulations, the company in whose books 

c. 105, s. 8. the shares, stock or securities are registered shall, upon the 

receipt of the transfer so executed by the custodian, and upon 

being required by him so to do, register the shares, stock or 

securities in the name of the custodian or other transferee, 

notwithstanding any regulation or stipulation of the company, 

and notwithstanding that the custodian is not in possession 

of the certificate, scrip, or other document of title relating to 

the shares, stock, or securities transferred, but such registration 

shall be without prejudice to any lien or charge ia favour of 

the company or to any other lien or charge of which the 

custodian has notice. 

(2) If any question arises as to the existence or amount 
of any lien or charge the question may, on application being 
made for the purpose, be determined by his Britannic Majesty's 
Supreme Court for China or a judge thereof. 

Validity of veBting 10. Where a vesting order has been made under these 

^'■'lerR. Eegulations as respects any property belonging to or held 

l"5 s 9. "' °' managed for or on behalf of a person who appeared to the 

' ' * Minister to be an enemy, the order shall not nor shall any 

proceedings thereunder or in consequence thereof be invali- 
dated or affected by reason only of such person having, 
prior to the date of the order, died or ceased to be an 
enemy or subsequently dying or ceasing to bo an enemy, 
or by reason of its being subsequently ascertained that he 
was not an enemy or an enemy subject, as the case may be. 
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11. These Eegulations may bo cited a,a " The Trading Short title, 
with the Enemy (Shares in China companies and trust 
property) Eegulations, 1919." 

Peking, 23rd January, 1919. 
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